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CHAPTER L 
INTRODUCTORY. 

The subject of the present Treatise leads to the observation, that 
there are three kinds of legislation, by which the laws of England are 
made. 

One manner of making law is prospective, legislating on facts which 
it is considered will or may exist, and for which the legislature accord- 
ingly provides a written law. The statute law of England is an exam- 
ple of this kind of legislation. 

A second manner of making law is prospective and adoptive, legis- 
lating on facts which it is considered will or may exist, and for which 
the legislature therefore provides a written law. This sort of legislation 
takes place, when any country adopts the laws, or a branch of me laws, 
of another state. It is known therefore in England, since a part of the 
Roman civil law is adopted by the Court of Chancery, and the Eccle- 
siastical and Admiralty Courts, of this country. 

A third manner of making law is, to wait for facts that r «o i 
shall ^occasion a lawsuit; on which facts, when the suit ^ -* 

arises, a Court of Law gives judgment; a judgment that is constructed 
of certain materials which are law, and is when delivered part of the 
law of the land. 

Those materials consist of the « divers laws within the realm of Eng- 
land," mentioned by Coke; and of which, among others, he enumer- 
ates, — the law of the Crown; the law and custom of Parliament; the 
law of Nature; the Common law of England; the Statute law; Customs 
reasonable; Ecclesiastical or Canon law; Civil law; the law of Mer- 
chants, (a) They consist also of the several << fountains or places,'^ from 
which the same learned writer observes, the << proofs and arguments" 
of Littleton are drawn; — as, maxims, principles, rules, intendment and 
reason of the common law; books, records, and other authorities of law; 
the form of good pleading; approved precedents and use; common 

(a) Co. Litt. lib. See tbo Poet & 8t Dial L 
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opinion of the sages of the law; and the arguments, ab inconvenienti; & 
majore ad minusy from the greater to the lesser, or from the lesser to 
the greater; d simili; it pari; ab utili vel inutili; and ex absurdoJb) 

When, with reference to the Courts of Westminster Hall, it is said, 
** the judges are to declare the law, not to make the law," ^^jtis dicere 
et non Jus rfarc,"(c) the proposition is not, it is apprehended, in all 
senses, correct A Court, when it constructs a judgment, forms it of 
certain materials, which are law; those materials the Court does not 
make, and so far the judgment is not creative of law. But the judg- 
ment or body, into which the materials are wrought, is law; and is law, 
although the materials are ill chosen, or improperly applied :(cf) in some 
degree, therefore, it would seem, a judgment is creative of law. And 
this opinion is upheld by the known truth, that so long as a judgment, 
which a Court of Westminster Hall has delivered, stands unreversed, 
r »Q -1 *the case is law, although it is a " shocking decision,"(e) or 
■- J is an " extraordinary'^ case,(y*) or " has produced consider- 

able mischief," and " ought not to have been decided as it was,"(^) or 
even has the effect partly to repeal an Act of Parliament(A) And al- 
though, while newly in existence, that judgment may he disregarded 
or set aside,(?) yet, from probably a variety of reasons, and on one 
ground in particular, namely, the expediency that the law be fixed or 
certain,(y) it may in time become so fast settled^ that the Courts of 
Westminster Hall may not be able to overturn, or even to shake, it, and 
on the contrary may be bound to follow and establish it;(A;) and the 
force of an Act of Parliament may be required to root it out of the law 
of the land.(/) 

The circumstance that the Courts of Westminster Hall, through the 
judgments which they give, exercise in some degree a legislative power, 
augments the interest and importance, which, as dispensing justice, 
otherwise belong to those judgments. And a knowledge of the ma- 
terials of which these judgments are constructed, and of the process 
used to construct them, appears to be a matter that much concerns both 
lawyers and the public. 

To judges (it is advanced with respect) this knowledge is important, 
because it is a guide, which it is their duty to take in forming the judg- 



ji 



[b) Co. Litt. 11a. quest of stodc are in efiSwt repealed by cases 

[e) 7 Duro. & E. 696 ; 1 Brod. & B. 563 ; in Chanceiy ; 7 Yes. 440, 16 Yes. 677, 578, 1 

1 Atk. 353 ; 4 Yes. 382 ; 4 Bro. C. C. 458 ; Rnss. 689, 597, 598. On jadges lending their 

1 Mylne & K. 290, 394 ; Hale's Hist. Com. assbtanee to repeal an Act of Parliament, by 

L. ch. iT« 6tli ed. pp. 89, 90 ; 1 BI. Com. a strict interpretation of it, see Smith ▼. Ar- 

69, 70. monrers* Comp. 1 Peake, 199, 201, 3d ed. 

(d) 1 Taunt 292; 14 Yes. 176; 19 Yes. (i) Emanuel ▼. Constable, 3 Russ. 436; 
479 ; 4 Burr. 2564, 2566. Smith v. Compton, 3 Bam. Sc Adol. 189. 

(e) I Taunt 292. (j) 14 Yes, 426. 

(/) 14 Yes. 176 ; 4 Taunt 736. (k) On the doctrine of Dumpor's case, 4 

(i) 19 Yes, 479 ; 1 Meriv. 9 ; 2 Rose, Co. 119 b, see 4 Taunt 736, and 14 Yes. 

329. 176. On the doctrine of Russel ▼. Russel, 

(h) '<The great operation of the sUtute 1 Bro. C. C.269, see 1 Cox, 212; 9 Yes. 

De Donis was destroyed by the reyival of 117; 12 Yes. 198; 19 Yes. 212,479; I 

Common ReooTeries.'' 6 Bum. & E. 179 ; Merir. 9 ; 2 Yes. & B. 83. 

7 Dum. dc E. 416. The Statute of Frauds, (Q Examples of such Acts of Parliament 

29 Ch. II., c. 3, s. 3, is in effect repealed by are^l Will. lY., ch. 40, on undisposed of 

Russel ▼. Rassel, 1 Bro. C.C. 269, cited 9 Ves. Residoes of the Effects of Testators ; and 1 

117, 19 Yes. 212, 479, 2 Yes. & B. 83, 1 WilL lY., ch.46, on lUusory AppointmenU. 
Coz, 212. Certain statutes rektiTe to a be- 
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ments which they give: to counsel the same ^knowledge is p « . ^ 
important, because^ on questions of law, this knowledge is I* -■ 

the only foundation, on which they are able to advise in chambers, or to 
sustain in Court the cause of their client: to attornies and solicitors the 
same knowledge is important, because it is to them that persons, who 
seek legal advice^ first apply for it; often it is the only advice taken or 
needed; and, on questions of law, this advice must be founded on the 
knowledge mentioned. 

Many materials, of which a judge may construct a judgment which 
he gives, have already been mentioned and referred to. 

Process, which a judge may use to construct a judgment which he 
gives, depends very much on the nature of the case, in which it is re- 
quired to deliver that judgment Such process is the exercise of a 
variety of duties. A judge's general duties so exercised are, — to gather 
the materials, as facts, law, and authorities, of which to form his judg- 
ment; to set on authorities their just value, and to take them as guides 
in the formation of his judgment; to hear the arguments of counsel; to 
contend with difficulties presented by the subject of the suit or by au- 
thorities, and, aided by his own knowledse and arguments, and the 
arguments of counsel, with a single and unbiassed mind to deliberate on 
his judgment; and in so doing to heed the nature of the case, as a case 
that is new, or that falls witliin some rule, or is concluded by precedent 
or is distinguishable from precedent, or is a case fit to be adjudged on its 
own particular circumstances only; and> in most instances, to look for- 
ward to the consequences of the judgment contemplated. 

A chief object at which, in constructing their judgments, the Courts 
attentively look is, certainty in the law; and to cause their judgments 
to have this efiect is their constant and most anxious desire. The lan- 
guage of the Courts is,(97i) — ^* It is better the law should be certain, than 
that every judge should speculate upon improvements in it:"(n) " The 
decisions of our predecessors, the judges of former times, ought to be 
followed 'and adopted, unless we can see very clearly that r »« -i 
they are erroneous, for otherwise there will be no certainty *" -■ 

in ttie administration of the law:"(o) <<It is of great importance in al- 
most every case, but particularly in mercantile law, that a rule once laid 
down, and firmly established, and continued to be acted upon for many 
years, should not be changed, unless it appears clearly to have been 
founded upon wrong principles :"(/?) " One would always wish that the 
law were certain upon all subjects, but it is more emphatically important 
that it should be so in questions concerning real property. The deci- 
sions of the law are the great landmarks for the safety and regulation of 
real property. And perhaps it is of less importance how the law is de- 
termined, than that it should be determined and certain; and such de- 
terminations should be adhered to, for then every man may know how 
the law is:"(y) "Where thinss are settled, and rendered certain, it 
will not be so material how, as long as they are so, and that all peo- 



(ffl) See alfo 14 Vee. 426 ; 2 Barn. & Cr. (o) By Lord Tenterden, 3 Barn. & Adol. 
133 ; 9 Bing. 285 ; 1 Clark Sc Fin. 224 ; and 17. 

2 Burr. 887. ( />) By Lord Tenterden, 7 Barn, dt Cr. 

(n) By Lord Eldon, 8 Ves. 497. 476. 

(q) By Aehburst, J., 7 Darn, dc £. 419. 
N 2 
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pie know how to act:"(r) <' No matter what the law is, so it be car* 
tain:"(^) << Certainty is the mother of repose, and therefore the law aims 
at certainty."(/) 

The result of many lawsuits must, it is feared, always remain uncer- 
tain; as, for instance, the verdict of a jury, or the interpretation of an 
instrument, as a deed or will. << This inconvenience belongs to the ad- 
ministration of Justice; that the minds of different men will differ upon 
the result of evidence; which may lead to different decisions upon the 
same case:''(u) << It frequently happens, that different persons come to 
different conclusions from the same premises.^'(t;) 

But the principal cause of uncertainty of the result of a lawsuit ought 
perhaps to be referred to the state of authorities, and their power to 
P 4,»g ^ bind the courts. Those authorities and that *power may 
^ ^ he represented at present to exist in the following state, pro- 

ductive of much confusion, uncertainty, and inconvenience. 

1. Modern cases decided in Bank stand in opposition to each other; 
for example, the decision of the Court of King's Bench in Binnington 
V. Wallis,(u;) opposes the decision of the same Court in Gibson v. 
Dickie, (or) 

2. Modern cases decided at Nisi Prius stand in opposition to each 
other; for example, Bromley v. Wallace(y) opposes Wyndham v. Lord 
Wycombe ;(r) and Handey v. Henson(a) opposes Towne v. Lady Ores- 
ley.(i) 

3. One decision in Bank does not always bind the Courts to make the 
same decision in Bank on similar circumstances in another case: one 
such decision is often overruled by another.(c) 

4. One decision at Nisi Prius does not bind the Courts to make the 
same decision at Nisi Prius on similar circumstances in -another case: 
often one such decision overrules another, (cf) 

5. Consequently, one decision at Nisi Prius does not so settle the 
point decided, as to exclude all hope of a different result on a second 
Nisi Prius trial of the like question. Hence probably the frequent oc- 
currence of such second trial, (g) 

6. Even two or more cases decided at Nisi Prius do not so settle the 
point decided, as to exclude all hope of a different result on a repeated 
Nisi Prius trial of the like question. Hence probably the occurrence 
of such repeated trials.(y) 



(r) By Lord Chancellor Parker, 1 P. W. Dougl. 438, (ed. 1783) ; and The King ▼. 

452. Brewers' Comp., 3 Barn. <k Cr. 172, 4 

(j) 2 Ch. Cas. 221. Dowl. & Ryl. 492, cited 3 Barn, and Cr. 

{t) By Lord Hardwicke, 1 Dick. 245. 0(i 175, overrules The King ▼. Rennett, 2 Darn, 

peace being the end of the law, see Plowd. and E. 197. 

368. (d) Lewis ▼. Sapio, I Mood, and Malk. 

(n) 6 Vee. 333, 334« 39, overrules Powell ▼. Ford, 3 Stark. 164. 

Iv) 3 Bing. 247. («?) 1. Wydham v. Lord Wycombe, and 

(w) 4 Barn. 6c Aid. 650. Bromley ▼. Wallace, above. 

(x) 3 Manle & S. 463. 2. Powell ▼. Ford, and Lewis ▼. Sapio, 

(i/) 4 Espin. 237. above. 

(x) 4 Espin. 16. 3. Towne ▼. Lady Grealey, and Handey 

(a) 4 Carr, dc P. 110. ▼. Henson, above. 

(6) 3 Carr. & P. 581. (/) Chorley ▼. Bolcot, 4 Dum. and E. 

(c) Williams v. Bosanquet, 1 Brod. & B. 317. 
838, 3 Moore, 500, overrules Eaton v. Jaques, 
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*7. One case decided in Bank does not so settle the point r 97 i 
decided, as to exclude all hope of a different result on a se- l* -* 

cond case in Bank on the like question. Hence probably the frequent 
occurrence of such second case.^) 

8. Even two or more cases decided in Bank do not so settle the 
point decided, as to exclude all hope of a different result on a repeated 
case in Bank of the like question. Hence probably the occurrence of 
such repeated case. (A) 

9. A manuscript note of a case is authority.(t) It may be more 
full,( j) or accurate,(A;) than a printed report of ttie same case. The ex- 
istence of such manuscript may be little known. When cited by a 
party in a cause, it may be " almost in point,*^(/) or may have " a very 
considerable bearing" on a point;(7;i) or may be " an authority pre- 
cisely applicable;"(n) but the opposite party, or the Court, may never 
have heard of it oefore; it may then come as a great surprise upon 
both.(o) 

The circumstance that a manuscript note is authority necessarily tends 
to occasion uncertainty of the result of a lawsuit;— for this reason, that 
a decision, or judicial opinion, or other authority, on which the prosecu- 
tion or defence of that suit is fairly grounded, may have been overruled, 
or in some way affected by an unreported case, which now advances and 
strikes away the ground on which such prosecution or defence is rested. 
The same tendency is obviously attributable to a chasm in a ^ »g -* 
series *of printed reports, and to irregularity or delay in re- *- -■ 

porting. In Corder v. Morgan, which was a bill for a specific perform- 
ance of an agreement, the plaintiff relied on Clay v. Sharpe, a case 
which was " not in print,'' and which he produced from the Registrar's 
Book. Sir W. Grant decreed the specific performance according to the 
prayer of the bill, and expressly made a ground of this decision the un- 
printed case cited, which, he observed, " is an authority precisely ap- 
plicable to this case." But his Honour said, — "he did not think it a 
case for costs, as the case of Clay v. Sharpe .was not in print "(jt?) 

The systen of decision, and in some degree of legislating, which is 
observable in the judgments of the Courts of Westminster Hall pre- 
sents, it is certain, many, and some very considerable, imperfections; 
but, on the whole, it cannot fail to excite much admiration. It is a sys- 
tem that proceeds on sure experience; namely, on facts which from time 
to time come into existence and occasion lawsuits. It is familiar with 
old and settled occasions of litigation; and it adapts itself with facility 
to change and novelty; as, to the increase and improvement of proper- 

(S) 1. Gmge ▼. Acton, 1 Lord Raym. 615; 4 Yes. 629, 680 ; 5 Vet. 195, 197, 601 ; 18 

Mllbonrn ▼. Ewart, 5 Darn, and E. 381. Yes. 347 ; 1 Sim. 872, 373 ; 1 Crompt. and 

2. Wain ▼. Warltars, 6 EMt, 10 ; Saun- Mees. 659 ; 1 Ball and B. 413, 414. 

den ▼. Wakefield, 4 Bam. and Aid. 596. (j) Willes, 166 ; 8 Dum. and E. 94 ; 6 

8. Wright ▼. Wakeford, 4 Taunt. 213; Maole and 8. 20; 2 Ball and B. 233, 574. 

Doe ▼. Peach, 2 Manle and S. 576. (k) 3 Bos. and P. 652. 

(h) Wain v. Warlterf, 5 East, 10 ; Lyon (/) 6 Yes. 601. 

▼. Lamb, Fell on Gaar. 2d ed. 260 ; Saun- (m) 4 Yes. 629. 

deft V. Wakefield, 4 Bam. and Aid. 595; (n) IS Yes 347. 

Jenkins v. Beynolds, 8 Brod. and B. 14, 6 (0) Robinson v. Tonge, 1 P. W., ed. Cox, 

Moore, 86. 680, n., cited 8 Yes. 383, 384, 388, 390, 894. 

(0 Willes, 239 ; I H. Bl. 83, 34 ; 3 Dum. ( p) 18 Yea. 344. 
and E. 94 ; 9 East, 64, 70 ; 2 Yea. jun. 600 ; 
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ty,{q) to new species of property ,(r) to new fraudulent device8,(«) and 
to new discoveries of puolic polic7.(/) And from the same system has 
sprung a code of law, stamped with the opinions, habits^ and transac- 
tions of an eminently free, commercial and wealthy people, rich in land, 
and in the product and credit of commerce; a code which justifies the 
approval and commendation of Sir M. Hale(u) and Lord Kenyon,(v)r 
and which, if it does not arrive at, certainly approaches, the perfect 
reason, which Sir E. Coke discerns in the law of England. << Reason," 
this great lawyer observes, " is the life of the law, nay the common law 
itself is nothing else but reason; which is to be understood of an arti- 
P «^ ^ ficial perfection of reason, gotten by long study, observation 
^ J *and experience, and not of every man's natural reason; 

for nemo nasciiur arii/ex. This legal reason est summa ratio. And 
therefore if all the reason, th^t is dispersed into so many several heads, 
were united into one, yet could he not make such a law, as the law in 
England is; because by many successions of ages it hath been fined and 
refined by an infinite number of grave and Teamed men, and by long 
experience grown to such a perfection for the government of this realm, 
as the old rule may be justly verified of it, neminem oportei esse sap- 
ientiorem kgibus: no man out of his own private reason ought to be 
wiser than the law, which is the perfection of reason.''(tt?) 



[ 'lO ] *CHAPTER 11. 

OF THE FOLLOWING MATERIALS OF A JUDGMENT(a):— 

• 

1. Certain General Principles of the Law of England, 

2. 771^ Common Law. 

3. Customs of some Cities and Places, 

4. Common Opinion. 

5. Pleadings, 

6. Maxima, 

7. Rules for the interpretation of Jicts of Parliament^ Deedsj 

and Wills. 

1. These general principles of the law of England are materials of 
a judgment: — 

{q) 4 Burr. 8340. (a) As a jadgment may be conttracted of 

(r) 6 Burr. 2592. any or either of the " diTera lawi within the 

(«) 2 8ch. and Lef. 666. realm of England/' see an enumeration of 

(^) 3 Atk. 14, 16. these laws in Co. Litt. lib; and see ibid, 

(u) Hist Com. L. ch. iii. 11 a, an enumeration of several ''fountains or 

(v) 7 Dum. and E. 416 ; 2 Peake Rep. places*' from which Littleton has drawn his 

192. proofs and arguments, 
(w) Co. Litt. 97 b ; 2 Co. Pref.; Calrin's 

case, 7 Co. 3 b, 4 a, 18 b, 19 a. 
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The law of Nature;(6) the Revealed law of God;(c) Christianity ;(£{) 
Morality and Religion;(€) Common Sense;(/) Legal Reason;(^) Jus- 
tiee;(A) Natural Justice;(t) Natural Equity;(j) Humanity.(Ar) 

*" The law of Nature is that, which God at the time of ^ ^^. ^ 
creation of the nature of man infused into his heart, for his i- ^ 

preservation and direction; and this is lex mternaj the moral law, called 
also the law of Nature :"(/) " The proceedings in our Courts are founded 
upon the law of England, and that law is again founded upon the law of 
Nature, and the revved law of God. If the right sought to be enforced 
is inconsistent with either of these, the English Municipal Courts can- 
not recognize it:''(m) "Reason is the life of the law, nay the Common 
Law itself is nothing else but reason; which is to be understood of an 
artificial perfection of reason, gotten by long study, observation and ex- 
perience, and not of every man's natural reason; for nemo nascitur 
artifex. This legal reason est summa raHo;^\n) " one rule can never 
vary, tfiz., the Eternal rule of Natural Justice :"(o) "As far as human 
means can go, it is the object of English law to uphold humanity, and 
the sanctions of Religion."{/i) 

2. A second material of a judgment is, the Common Law; which is 
an unwritten law, that confers rights common to all;(^) of which Com- 
mon Law, a part, and probably the most part, is a general usage, cus- 
tom, or practice,(r) designated "a general usage of the realm ;"(^) or 
^*a general immemorial practice through the realm ;"(/) or "the general 
customs of the whole kingdom ;"(u) or "the universal and immemorial 
usage throughout the country."(«) 

3. A third material of a judgment is, the customs of ^ ^.^ -i 
" some 'cities and places ;"(u;) as, a " hamlet, town, burgh, ^ ^ 
city, manor, honour, hundred or county.'' (a:) 

4. Sir E. Coke expressly says, that common opinion, communis opU 
niOf is of good authority in law;(y) and he is, it appears, supported by 
Littleton, (z) And a modern case may be referred to, in which " the 
universally received opinion of the profession" was a ground of the de- 



(b) CaIviD'8 Case, 7 Co. 4 b, 12 b, 14 b ; 
Hob. 87, 224. 9t5 ; 4 Burr. 2343 ; 2 Barn. & 
Cr. 471 ; Doct. & St. Dial. i. ch.2 & 6 ; 1 Bl. 
Com, Introd. a. 2 ; Forteacue De land. ch. 
16, and n., ed. Amos. 

(e) 2 Barn. 6c Cr. 471 ; Doct. & 8t. Dial, 
i. eh. 3 & 6 ; 1 Bl. Com. Introd. a. 2. 

(d) Willea, 548 ; 4 Bing. 641. 

(eS 3 Bing. 131. 

(/) 6 Darn. & £. 669 ; 1 East, 208. 

(S) Litt.a. 138; Co. Litt. 97 b; Calvin's 
case, 7 Co. 3 b, 4 a, 18 b, 19 a. 

(A) 6 Bing. 169; 4 Burr. 2312. 

(0 1 Atk. 46. 

O) Hob. 224. 

(k) 3 Barn.<Sc Aid. 319; 4 Bing. 641, 
643. 

(0 Calvin's Case, 7 Co. 12 b. 

(m) By Best, J., 2 Barn. & Cr. 471. 

(n) Co. Litt 97 b ; Calvin's Case, 7 Co. 
3 b, 18 b, 19 a. 

(a) By Lee, C. J., 1 Atk. 46. 

Ip) By Best, C. J., 4 Bing. 643, 



{q) Co. Litt. 115 b, 142 a ; Termcs de 
la Ley, v. Common Ley ; Hale's Hist Com. 
L. ch, ii.; 1 Bl. Com. Introd. s. 3 ; Finch's 
L., Book ii. ch. 1 ; 2 Wils. 348, 351 ; 4 Borr. 
2312, 2343. 

(r) Doct & St Dial. i. ch. 7 ; Co. Litt 
110 b, 115 b; Hale's Hist. Com. L. ch. ii. 
1 Bl. Com. Introd. s. 3 ; Plowd. 195 ; 4 
Burr. 2368. 

(«) 5 Barn. & Aid. 301. 

(0 5 Barn. <Sc Aid. 279. 

(u) Hob. 87. 

(v) 8 Dam. & E. 261, 268 ; 5 Barn, ds 
Aid. 279, 300. 

(w) Hob. 225; 4 Burr. 2368; Litt s. 
165; Co. Litt WO b, 115 b; Doct 6o St 
Dial, i. ch. 10 ; Hale's Hist. Com. L. ch. ii. 
1 Bl. Com. Introd. s. 3 ; the case of Tanistry, 
Daws' Rep. 28 b. 

(x) Co. Litt 110 b; Doct dc StDiaL i. 
ch. 10. 

(y) Go. Litt 186 a, 364 b, 865 a. 

(z) Litt a. 288, 697. 
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cision.(a) " Great attention," it is observed by Sir T. Plumer, *< is cer- 
tainly due to the prevailing opinions of the profession on any point If, 
however, the point has never been settled by express decision, it is the 
duty of the judge, before whom the question is brought, to exercise his 
own unbiassed judgment upon it, with all the deference and caution which 
ought to be expected from him, before he relies upon his own opinion, 
when opposed to that of the generality of the profession: but with a 
sense of the responsibility which his functions impose upon him, of 
tracing the subject to principles and analogous authorities, and of en- 
deavouring to come to a correct decision. It is possible that opinions 
may occasionally be afloat, founded on loose expressions and scattered 
dicta, sometimes uttered without mature consideration, sometimes inac- 
curately or imperfectly reported, which pass from one to another, and 
are gradually received and acted upon as forming the law, without suffi- 
cient authority for such a conclusion." (A) 

Mr. Justice Aston has remarked, with reference to a long uniform 
idea of a particular object of property, — " Though there is no precise 
decision in the point, yet this long uniform idea of such an object of 
property at law deserves the greatest attention and weight; where every 
principle of reason and justice concurs with deciding in favour of the 
property."(c) 

r *13 1 *^* Littleton having mentioned a matter, which " isprov- 
*■ -^ ed by the pleading," Sir Edward Cokeys comment on this 

is, — " Note, one of the best arguments or proofs in law is drawn from 
the right entries or course of pleading; for the law itself speaketh by 
good pleading; and therefore Littleton here saith, it is proved by the 
pleadmg, &c., as if pleading were ipsius legis viva vox,"{d) And Chief 
Justice Holt says, << Pleading, though it does not make the law, yet is 
good evidence of the law, because it is made conformable to it"(e) The 
like opinion is expressed by Mr. Baron HuUock, who says that pleading 
is " the best evidence of the law."(/) And Abbott, C. J., adducing the 
form of the Writ of Extent in proof of the existence of a rule, ob- 
serves, " Better evidence of the law we cannot expect"(^) In a case, 
which was " the first action of the kind," Ashhurst, J., had recourse to 
" the books of entries and the returns of writs," " which are," he said, 
<< the best authorities in the absence of decided cases." (A) And Lord 
Kenyon, relying on " the very form of proceedings," as evincing a cer- 
tain distinction, concludes — << This shows the distinction beyond all 
doubt, and is of greater authority, than even adjudged cases, because the 
writs and records form the law of the land."(i) 

A form or precedent of pleading was a ground of decision in Rad- 
cliffe V. D'Oyly, where the question was, whether an action on the case 
would lie against a prebendary for dilapidations. And Ashhurst, J., said 
— << The form of declarations in these kinds of actions is very material 
in a case, where no direct determinations can be found one way or the 
other; for the form of legal proceedings is evidence of what the law is, 
And we find the form to be in this case, that all prebendaries, rectors, 



(a) GraniT. Gannor, 1 Ttunt 448. (/) 9 Bing. 541. 

lb) 1 RuMk 63. (s) 3 Bam. & Aid. 610. 

c) 4 Borr. 2347. (A) 8 Dura. & E. 10. 

d) Litt 8. 170; Co. Litt 116 b. (t) 4 Darn, dt E. 648. 
(e) 1 Lord Raym. 622. 
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vicars, ftc, are bound by law to keep their houses in repair/' And, to the 
same effect, BuUer, J., — <* The first question is, whether there be any 
distinction in point of law between a prebendary and any p ^- . ^ 
*other ecclesiastical person, as to his liability in this sort of ^ -■ 

action. I am clearly of opinion that there is not The two cases cited 
from Lutwyche are very material; for precedents, which have pre- 
vailed for a century past, are strong to show what the common law is; 
and in those it is stated that prebendaries, as well as rectors, &c., are 
bound by law to repair."(A) 

6. A part of the law of England consists of Maxims.(/) They are 
principles of the law.(m) A maxim is often called a principle ;(n) and, 
says Sir E. Coke, <^ it is all one with a rule, a common sround, postula- 
tum, or an axiom, and it were too much curiosity to maKe nice distinc- 
tions between them.''(o) And he elsewhere says, "A maxim is a pro- 
position, to be of all men confessed and granted, without proof, argu- 
ment, or discourse.''(j9) The author of Doctor and Student, in naming 
maxims as a ground of the law, observes that this ground << standeth in 
divers principles, that be called in the law maxims, the which have always 
been taken for law in this realm, so that it *is not lawful for ^ ^. ^ -. 
any that is learned to deny them; for every one of those ^ ■' 

maxims is su£Scient authority to himself. . . . And such maxims 
be not only holden for law, but also other cases like unto them, and all 
things that necessarily follow upon the same, are to be reduced to the 
like law; and therefore most commonly there be assigned some reasons 
or considerations why such maxims be reasonable, to the intent that 
other cases like may the more conveniently be applied to them."(^) 

Like cases are accordingly very commonly applied to maxims; they 
being frequently used in the formation of a judgment, which a judge or 
court delivers. Some, which readily occur for the purpose of examples, 
are, — ^Modus et conventio vincunt legem :(r) verba chartarum fortius 
accipiuntur contra proferentem :(^) expressum facit cessare tacitum:(/) 
benignae faciendae sunt interpretationes chartarum, ut res magis valeat 



(k) 2 Darn. &E. 630, cited 8 BiDg. 631. 

(/) Litt. 8. 8, 90; Co. Liu. 11 a. Oene- 
rally on these maximfl» see Doct & 8t Dial, 
i. CD. 8 & 9 ; Forteacue De land. ch« 8 ; Do- 
deridge'a English Lawyer ; Wingate's Max- 
ims of Reason, or the reason of the Com- 
mon Law of England ; Francis's Maxims 
of Equity ; and the work called Groaods 
and Kadiments of Law and Equity. Lord 
Bacon's tract, entitled The Elements of the 
Common Laws of England, contains <*A 
Collection of some Principal Knlee and Max- 
ims of the Common Law, with their lati- 
tude and extent" 

The reader may also be referred to the In- 
dex of Maxims subjoined to Coke's 3d Listi- 
tute. And it may not be unimportant to men- 
tioDy that Mr. Justice Chambre possessed a 
TOry arg^ collection of Maxims. 6 Taunt 1 59. 

Best, C. J., speaking of the improTement 
which, in the time of Henry III., was made 
in the law, by incorporating much of the 
Civil Law with the Common Law, observes, 



" We know that many of the maxims of the 
common law are borrowed from the civil 
law, and are still quoted in the language of 
the civil law. Notwithstanding the clamour 
raised by our ancestors for the restoration of the 
laws of fidward the Confessor, I believe that 
these^ and all the Norman customs which 
followed, would not have been sufficient to 
form a system of law sufficient for the stat<f 
of society in the time of Henry III. Both 
Courts of justice, and law writers, were 
obliged to adopt sucJi of the rules of the Di- 
gest, as were not inconsistent with our prin- 
ciples of jurisprudence." 6 Bing. 167. 

Cm) Co. Litt 11 a, 67 a, 343 a. 

(n) Litt. s. 648 ; Co. Litt 11 a, 343 a. 

(o) Co. Litt 1 1 a. 

( p) Co. Litt i57 a, 343 a. 

ig) Doct dc 8t Dial. L ch. 8. 

(r) 1 Lord Ray m. 617; 8 Durn. dc E. 
605; 4 Taunt 131. 

r«) 18 East 87. 

\t) 4 Taunt 330 ; 4 Moore & P. 8. 
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quam pereat:(tt) verba intentioni et non e contxi debent insemre:(tf) 
quisque potest renunciare juri pro se introducto:(u;) omnia ratihabitio 
retro, trahitur et mandato 9&quiparatur:(a:) ignorantia juris non excu- 
sat:(y) in pari delicto potior est conditio defendentis:(z) volenti non fit 
injuria :(a) sic utere tuo, ut alienum non l8edas:(i) quando aliquid pro- 
hibetur ex directo, prohibetur et per obIiquum:(c) actus Dei nemini far 
cit injuriam:({/) the law will not work a wrong :(e) actio personalis mo* 
ritur cum person&:(y*) leges posteriores priores contrarias abroffant(g') 
r *16 1 ^' Rules for the interpretation of Acts of Parliament, 
I- ^ Deeds, *and Wills, occupy a conspicuous place among the 

materials out of, or instruments by, which are formed the judgments, 
which a judge or Court delivers. 

The number, however, of those rules manifests the propriety of ex- 
cluding from this treatise a particular enumeration or account of them; 
especially as those rules do not exist in a dispersed state only, but have 
already been collected into a body, by the labour and diligence of se- 
veral compilers. 

The reader is therefore referred, on the interpretation, 

1. Of Acts of Parliament, — to Comyns' Digest, tit Parliament; Vi- 
ner's Abridgment, tit Statutes; Bacon's Abr. tit Statute; Coke's 2 
Inst, Index, v. Statutes; and Dwarris' Treatise on Statutes, vol. ii. 

2. Of Deeds, — ^to Comyns' Dig- tit Fait; Viner's Abr. tit Deeds, 
Faits, Grants; Sheppard's Touchstone, chap, v., ed. Hilliard and Presr 
ton; Cruise's Dig. tit Deed, chap, xix.; Bacon's Abr. tit Grants. 

3. Of Wills, — ^to Comyns' Dig. tit Devise; Viner's Abr. tit Devise; 
Sheppard's Touchst chap, xxiii., ed. Hilliard and Preston; Cruise's Dig. 
tit Devise, chap, ix.; Bacon's Abr. tit Wills. 
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•CHAPTER III. 



OF CASES. 



Among the principal authorities in law are decided case8;(a} namely, 
cases decided by the House of Lords, or by a Court of Westminster 
Hall sitting in bank,(A) or at Nisi Prius.(c) These different decisions, 
however, do not bear ihe same value; and the value of either kind may 
be augmented or lessened by circumstances. Their comparative, and 
increased, or diminished value, it is proposed to discuss in a separate 
chapter. And in a distinct chapter will also be considered the binding 



(tf) WiUes, 332; 2 Yoange andJenr. 
618 ; 14 East, 248. 

(v) WiUes, 332 ; 2 Younge and J. 618. 

(9) 3 B08. and P. 643. 

(x) 9 East, 281 ; 3 Bam. and Aid. 692. 

(y) Dougl. 464, ed. 1783; 6 Taunt 153, 
158. 

(z) Doagl. 454, cd. 1783; 5 Taunt 159. 

(a) 5 Taunt 162 ; Cas. T. Talb. 40. 

(6) 7 Taant 498, 499, 522, 529. 

(c) 7 Taunt 507. • 



(d) 3 Bing. 375. 

(e) 1 Lord Raym. 517; .5 Bum. and E. 
385 ; Actus legis nemini est damnosus^ 2 
Inst 287. 

(/) 2 Maule and 8. 415. 

($•) 1 Boe. and P. N.Rep.7; 1 Mauie 
and S. 597. 

(a) 5 Barn, and Aid. 480 ; 3 Bant and 
Adol. 17 ; 1 Crompt and Meea. 322. 
(6) 6 Durn. and E. 885. 

(c) 5 Duzn. and E. 117 ; 1 Dick. 230. 
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force of them as precedents. Separate chapters are likewise allotted to 
the subjects of "Sew Cases, and Distinctions between Cases. The ob- 
servations, that will here be made, will accordingly be confined to other 
matters. And these varieties of subjects will perhaps be thought to de- 
serve peculiar attention, when it ia remembered that " the judgments of 
the Courts of Westminster Hall are the only authority that we have for 
by far the greatest part of the law of England.''(rf) 

A case is authority, although not decided by a full Court, that is, by 
all the judges of the Court;(6) as if a judge, although he is the chief jus- 
tice,(/) is absent, or declines to give an opinion,(^) *or ^ ^,g -. 
even in the opinion, which he expresses, differs from the L ^ 

rest of the Court (A) On a late occasion, where in the Court of King's 
Bench counsel on citing a case observed, that << perhaps that case must 
not be altogether relied upon, as the Lord Chief Justice differed in opi- 
nion from the other judges," Lord Tenterden interposed and expressly 
stated, " It has the authority of a decision of this Court"(i) It very 
frequently happens, that a judge declines to give any opinion, for these 
reasons, — ^that he was absent when the case was argued ;(y) that he was 
while at the bar counsel in the cause ;( A;) that he is connected with one 
of the parties.(/) 

• When the judges of a Court, who deliver their opinions, are in opi- 
nion equally divided, there is no judgment:(m) the matter depends un- 
decided ;(n) no decision that can be relied on as authority is come to.(o) 
In Atkins v. Drake, in the Court of Exchequer, HuUock, B., differed in 
opinion from Alexander, G. B., and Graham, B.; and Garrow, B., de- 
clined giving any opinion, in consequence of having been absent from 
part of the discussion of the case. The result of the opinion of the 
majority of the Court was, that a rule, to show cause why a new trial 
should not be had, was discharged. Counsel afterwards applied at the 
sittings before the four barons, that the rule might be re-argued for the 
purpose of having the opinion of the whole Court; on the grounds, — 
of the importance of the case generally, and more particularly with re- 
ference to costs, — that the suitors had a right to ask for the opinion of all 
the judges, — and that in the event of a new argument before the full 
Court, and an equal division of opinion in the ^barons, the ^ «.q •. 
Chancellor of the Exchequer might be called in to turn the ^ ^ 

scale. But they admitted, they were not aware of any precedent for 
the application, and did not mention any for calling in the Chancellor of 
the Exchequer. The opinion of the Court is expressed as follows: 
^< Garrow, B.— The inclination of my mind was with the two judges 



(d) By Best, C. J., 3 Bing. 688. 

(e) Wilmot's Notes, 265. 

(/) Cage ▼. ActoD, 1 Lord Rayro. 516, 
cited 5 Durn. and E. 384, 385 ; The King 
▼. Rossell, 6 Barn, and Cr. 566, 9 Dowl. 
and Ryl. 566, cited 4 Bam. and Adol. 38 ; 
Selby T. Bardona, 3 Bam. and Adol. 2, 20. 

ig) Atkins ▼. Drake, 1 M<Clel. & Y. 287. 

(A) Cage T. Acton, The King t. Russell, 
and Selby ▼. Bardons, above. 

(t) 4 Bam. and Adol. 38. 

0'} ^ Bum. and E. 267, 881 ; 1 Taunt. 
299 ; 1 M'Clel. and Y. 237. 

Vol. IX.— 



(k) 3 East, 245, 393 ; 1 Bam. and Adol. 
615 ; 2 Barn, and Adol. 385, 445. 

(I) 6 Dnro. and E. 6 ; 6 Manle and 8. 21. 

(m) Palm. 257 ; M'Clel. 308 ; M<Clel. 
and Y. 245. See the suggestion of Bur- 
rough, J., in such a case, 7 Taunt. 607, 6U8, 
636. 

(n) 4 Co. Pref. xvil. To prevent this 
impediment to justice, James I. added a fifth 
judge to each of the Courts, King's Bench 
and Common Pleas. Ibid. 

(o) 14 East, 621 ; 8 Darn, and E. 631. 
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who decided against the defendant, although if I had been obliged to 

Sive my opinion, I should have felt myself extremely pressed by that 
elivered by my brother HuUock; and, if I had come to that opinion, 
there would have been no judgment, because the Court would have been 
equally divided. But the decision pronounced was by a majority of the 
Court then sitting. With respect to this motion, I feel great difficulty in 
point of precedent If it were to succeed, it would occasion very fre- 
quent applications of this kind, and I do not know how the business of 
the Court, the common law business in particular, could be carried on. 
Unfortunately, my Lord Chief Baron presides in Equity, during four 
days of the week in term. Either nothing at Common law could go on 
until the Court were completely full; or if cases of that description 
were taken before three judges, the absence of one would scarcely ever 
be dispensed with, although it might arise from illness, or avocations 
elsewhere. Graham, B. — The case of the absence of a judge occurs 
perpetually. Alexander, C. B. — I think every precedent bad, that tends 
to lengthen theproceedings. You take nothing by your motion."(^) 

^ Courts of Equity, no more than Courts of Law, are not obliged to 
give reasons for their jud^ent" This proposition by Lord Hard- 
wicke(^) is coupled with his following observations relative to a decree 
in equity, and a judgment at law. In a case, where on a bill filed a 
question was, whether a former decree was a determination of tlie points 
between the parties. Lord Hardwicke, after mentioning the directions of 
r *20 1 ^^^^ decree, adds, <^ This is as full a determination against 
I- ^ the plaintiff, as if a declaration %n the point that the plain- 

tiff is not entitled. Courts of Equity, no more than Courts of Law, 
are not obliged to give reasons for their judgment; if a man in a Court 
of Law brines his action for several demands, and he has a judgment for 
one only, it is as much a judgment, as if there had been a particular de- 
termination upon each."(r) 

In a late case in the Court of Exchequer, Bayley, B., commenced his 
judgment by observing, — << Although Lord Lyndhurst has in a great de- 
gree anticipated the judgment which I intended to deliver, the parties 
to the cause are entitled to be satisfied, by knowing the opinion of each 
judge, and the grounds on which it is founded.''(j) 

A judgment appears to be a judicial opinion, in answer to a question 
caused by a 8uit(^) If no reason is assigned for that opinion, it appears 
to be a proposition exclusively confined to the question demanded.(u) 
An example of such a proposition seems to be an opinion, which a Court 
of Law, on a question sent to it from the Court of Chancery, returns to 
this Court, and, without stating the reasons of it, certifies to be of its 
opinion, (v) 

A judicial opinion, in answer to a question caused by a suit, may con- 
sist 01 one judgment of the single judge of a Court, or of all the judges 
of a Court; or it may consist of sepai^te Judgments of different judges of 
a Court When it consists of separate judgments of different judges of a 
Court, and each of these judgments is rested on an expressed reason, 

(/>) 1 M'CIel. and Y. 346. (f) 8 Bl. Com. 396, 396, 446, 451. 

Iq) 3 Atk. 627. See also 1 Atk. 47. (u) Whittington v. Attorney Generali 2 

(r) Gregory ▼. Moleaworlb, 3 Atk. 626. Dick. 616. 

Bee also 1 Atk. 47. (o) Badbam t. Mee, 7 Bing. 695 ; 1 

(ff) iTyrwh. 238. Mylne and K. 32, 64. 
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this reason may be the same in each judgment, or it may be different in 
each judgment A different reason in each judgment is frequently met 
with.(ei;) And when, in any case, separate judgments are given, they may 
form one judicial opinion in answer to the question ^caused r «o| -i 
by the suit, notwithstanding each judgment is grounded on t ^ 

different reason: "the difference in reason is not a diflerenceinopinion."(a:) 

The expressed reason of a ju()gment is an important ingredient in it 
General language on this point is, — <^ The reason of a resolution is more 
to be considered than the resolution itself:"(y) " The reason and spirit 
of cases make law; not the letter of particular precedents.''(j7) 

The expressed reason of a judgment is important on this account,—* 
that the judgment in which it is found may be an authority to apply the 
same reason in determining questions caused by other suits. For in* 
stance, in Standen v. Standen,(a) a case on the interpretation of a will, 
the reason or ground of the judgment is, the Court's obligation to satisfy 
all the words of the will, and its inability to satisfy them, except by 
construing them to be an execution of a power. And in a subsequent 
case, Lewis v. Lewellyn, that decision was relied on as an authority to 
apply that reason or ground in the interpretation of a will; Best, J., 
saying, ^That is the general principle of Standen v. Standen, and we 
must look only to the general principle, for it is impossible to find two 

cases precisely alike The principle is, that where there is 

nothing for the will to operate upon, but with reference to the power, it 
must operate as an execution of the power."(i) 

It is often material that the reason of a judgment be expressly stated, 
in order that the extent, to which it is authority, may be clearly marked; 
for it freauently happens that a case decided on a particular ground, as 
length ot time between the occurring and the prosecuting of a ri^t, 
would have received a different decision if that ground had been want- 
ing, (c) 

•When a decree in Chancery dismisses a bill, and the ^ ,gg .. 

f round of the dismissal does not appear, the case may not I- ^ 

e an authority to support a particular position contended for. Thus, 
speaking of Priest v. Parrot,(af) a case of^ a bill in Equity on a bond, and 
where the bill was dismissed, Bayley, J., says, — "Priest v. Parrot is by 
no means a decisive authority to show, that such a bond may not be en- 
forced in a Court of Law; for the decree was, that the bill should be dis- 
missed; and that decree may have proceeded on the ground, that the 
bond might be enforced at law. If the decree had been, that the bond 
should be delivered up to be cancelled, then it would have been a strong 
authority in support of the position contended for.'Ve) 

The importance of expressly stating the reason oi a judgment is fur- 
ther shown by the circumstance, that often a particular ground is ex- 
pressly mentioned to be the ground of the judgment(/) 

(w) Athby T. White, 8 Lord Raym. 938, (b) 1 Turn, and I?. 104. 

960; Smith ▼. RichardsoD* Willes, 20, 23. (c) Bonney t. Ridgard, 1 Cox, 149, aited 

(or) Darcy T. JackaoD, Palmer, 257. Aib- 4 Bro. C. C. 138, and 17 Yea. 166. An- 

by ▼. White, and Smith ▼. Richardaon, draw t. Wrigley, 4 Bro. C. C. 136, 138. 

above. (d) 2 Vee. 160. 

(jf) By Holt, C. J., 12 Mod. 294. (e) 6 Bam. and Cr. 188. 

(<) By Lord Manafield* 3. Burr. 1364. (/) MUler t. Taylor, 4 Barr. 2407 ; Han 

(a) 2 Yea. Jun. 689.. 
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In a cause in the House of Lords, Lord Eldon, adverting to a case 
which had been stated at the bar, and observing that there the judg- 
ment of the Court below had been reversed, continued his remarks by 
saying, — *^ It was their lordships' habit on such occasions — he wished it 
had sJways been their habit when they dissented from the Courts be- 
low^ — ^to state the reasons of their judgment at length. It was always 
useful to state the reasons, which mfluenced the mind of the judge in 

E'ving judgment. If pronounced by a judge, from whose decision there 
y an appeal, counsel, and the advisers of parties, had an opportunity of 
weighing well the grounds of the decision; and when the matter came 
to me Court of last resort, where the principles were settled, which 
must regulate the decisions of inferior tribunals, it was their duty to 
consider all the principles, to which facts, in all their varieties, might 
aftewards be applied.'' (^) 

r *23 1 ^^ ^^^® occurs, in which it was so doubtful on what pre- 
•■ ^ cise ground it turned, that it was not reported.(A) 

A judgment may be valid, although the reasons of it are faulty: a 
judge may think that a judgment given was well given, and ought to be 
affirmed, t;hough he does not approve of the reasons given for that judg- 
ment(t) Best, C. J., delivering the judgment of the Court of Common 
Pleas, in a case on the interpretation of certain statutes, speaks thus of 
the authorities to be found: — ^< If these are consistent, we are bound by 
them, even although our own minds do not approve the principles on 
which they rest There would otherwise be no certain rule, which 
could be known to those who are required to conform to the law. If 
the decisions are contradictory^ we are to consider the reasons given for 
them by those who pronounced them. If our predecessors have given 
no reasons for their judgment, or the reasons given for conflicting judg- 
ments are equally unsatisfactory, we are to put that construction on the 
statutes, which our own unfettered judgment induces us to think the 
legislature intended should be put on them."(y) 

In a case where, on an indictment for a misdemeanor, the defendant 
had been adjudged to be fined, and to levy the fine a levari facias had 
issued, an authority for this writ was a case decided in the reign of one 
of the Stuarts. And Abbott, C. J.', in reply to an objection made to this 
case, observed, — ^^ It is said that this writ has issued on the authority of 
a single case in the reign of one of the House of Stuart; and we are 
desired to say, that cases in those reigns are not to be regarded as law. 
To that however I cannot assent" And, to the same efiect, Best, J., 
answering the same objection, stated, — <^ It is said that that case was 
decided in the reign of Charles II.; but if that were an argument, many 
r •24 1 ^^^^ decided by some of the most enlighted ^judges, Lord 
I- J Hale and others, would be swept away. ''(A?) 

It remains to notice the authority at law of a case in equity. Chief 
Justice Vaughan appears to have thought, that equity is a universal 

T. GroTee, 8 AnBtr. 699 ; IHckB t. Lambert, (t) 1 8tra. 371. See aUo 2 Bro. G. G. 

4 Ves. 731 ; Knatchboll t. Gnieber, 3 Me- 86, and Moontford t. Scott, 1 Turn, and R. 

Ht. 146 ; Ex parte Ghamben, 1 Mont and 274. See also 4 Bing. 241. 

Mac. 1 84. (J) 4 Bing. 241 . See also 243, 244, and 

(S) 2 Dow, 383. 8 Durn. and E. 205. 

(A) Cbatfield t. Pazton, cited 2 East, (A?) The King t. Woolf, 2 Bam. and Aid. 

471; 6 Taunt 157. 609. 
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traib, of which all judges in a Court of Equity must have the same 
perception. For in a case in the Court of Chancery, where he assisted 
the Lord Keeper Bridgman, he, on hearing a case in equity cited, re- 
marked, — *^ I wonder to hear of citing of precedents in matter of equi- 
ty. For if there be equity in a case, that equity is a universal truth, 
and there can be no precedent in it So that in any precedent that can 
be produced, if it be the same with this case, the reason and equity is 
the same in itself. And if the precedent be not the same case with Uiis, 
it is not to be cited, being not to that purpose."(m) Equity is not, 
however, such a universal truth, for very frequently diflTerent judges of 
Courts of Equity entertain different opinions on the judgment, which it 
is the duty of the Court to give in the same case.(n) And hence, pro- 
bably, it has been imagined, that the Equity of the Court of Chancery 
varies like the chancellor's foot ^< Equity is a roguish thins. For law 
we have a measure, know what to trust to; equity is according to the 
conscience of him that is chancellor, and as that is larger or narrower, 
80 is equity. 'Tis all one, as if they should make the standard for the 
measure, a chancellor's foot What an uncertain measure would this 
be! One chancellor has a long foot, another a short foot, a third an in- 
different foot: 'tis the same tibing in the chancellor's conscience."(o) 
This however is, in an extreme degree, a wrong view of the matter. In 
the absence of precedent in a Court of Equity, as where it does not 
exist, or is unknown, or is not conclusive, two judges may differ on the 
judgment, which it is their duty to give in the same or a si- ^ ^^^ ^ 
milar *case;(j9) and, therefore, in the instance of two cases, *- ^ 

the decisions in them may not agree,(^) or, in the instance of one case, 
the decision may be reversed on appeal. (r) But where a known con- 
clusive precedent exists, the Court is bound by it(^) This is the ex- 
pressed opinion of the Lord Keeper Bridgman, in answer to the remark 
of Chief Justice Vaughan. " Certainly," he says, " precedents are very 
necessary and useful to us, for in them we may find the reasons of the 
equity to guide us; and, beside, the authority of those who made them 
is much to be regarded. We shall suppose they did it upon great con- 
sideration, and weighing of the matter, and it would be very strange and 
very ill, if we should disturb and set aside what has been the course for 
a long series of time and ages."(/) And in the same case it is observed 
by Chief Baron Hale, — " There is a great difference in a case, wherein 
a man is to make, and where a man sees, (and is to follow,) a precedent; 
in the one case a man is more strictly bound up, but in the other he may 
take a greater liberty and latitude. For if a man be in doubt, in segui- 
librioy concerning a case, whether it be equitable or no, in prudence 
he will determine according as the precedents have been, especially if 
they have been made by men of good authority for learning, &c., and 
have been continued and pursued."(t/) 

(m) 1 Mod. 307. Ex parte Brace, 1 Roee» 374 ; Hockley t. 

(n) Turner v. Harvey, Jacob, 169; Ban took, 1 Ross. 141. 

Woodmeston v. Walker, 2 Rus<. and M. (r) Turner v. Harvey, Jacob, 169 ; 

197.— 1 Meriv. 93, 103; 1 Younge, 116. ^ oodmeston ▼. Walker, 2 Raw. & M. 197. 

(e) Selden, Table Talk, tit Equity; 3 («) 1 Vem. 188; 3 Swanst. 414. 

Black. Com. 432, n.; 2 8wanat.414. lt^ 1 Mod. 307. 

(p) 1 Cox, 148; 1 Younge, 116. (ti) 1 Mod. 809. 

(q) Norria t. Wilkinaon, 12 Yea. 192 ; 

02 
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Not only is a Court of Equity bound by precedent in this Court, but 
often it is its duty to adhere to precedent in a Court of Law, in other 
words, to follow the law.(w) For although the Courts of Law and of 
Equity possess distinct jurisdictions, they acting in a different manner, 
and their modes of affording relief being different, and it is material 
r *2fi 1 ^** these jurisdictions should 'be kept perfectly distinct, 
*- J since by the blending of them in a Court of Law great in- 

conveniences have at times ensued, yet it is certain that those different 
Courts act in a great degree by the same rules, (m;) And the truth is, 
that many precedents and rules of a Court of Law are obligatory on a 
Court of Equity, and equally with its own precedents and rules, govern 
its discretion. (a?) This doctrine is luminously and comprehensively 
expressed by Sir J. Jekyll in a case, which concerned a title to an equit- 
able estate. " The law," he says, " is clear, and Courts of Equity ought 
to follow it in their judgments concerning titles to equitable estates; 
otherwise great uncertainty and confusion would ensue; and though 
proceedings in equity are said to be secundum discretionem boni virij 
yet when it is asked, vir bonus est quis? the answer is, qui consulla 
patrum qui leges juraque servat; and as it is said in Rook's case, 5 
Rep. 99 b, that discretion is a science, not to act arbitrarily according 
to men's wills and private affections; so the discretion which is executed 
here, is to be governed by the rules of law and equity, which are not to 
oppose, but each, in its turn, to be subservient to die other; this discre- 
tion, in some cases, follows the law implicitly, in others, assists it, and 
advances the remedy ; in others, again, it relieves against the abuse, or 
allays the rigour of it; but in no case does it contradict or overturn the 
grounds or principles thereof, as has been sometimes ignorantly imputed 
to this Court That is a discretionary power, which neither this nor 
any other Court, not even the highest, acting in a judicial capacity, is 
by the constitution estrusted with."(y) This description of the province 
of a Court of Equity, and the boundaries of its jurisdiction, is pro- 
nounced by Sir T. Clarke to be "full and judicious, and what ought to 
be deeply imprinted on the mind of every judge."(3r) 
r *27 1 *^^ ^^ ^^^ * consequence of the distinct jurisdictions of 
•• J the Courts of Law and Equity, that from a Court of Equity 

law is wholly excluded. On the contrary, it has been shown, that often 
equity follows the law. Nor must the same consequence be drawn from 
the circumstance, that frequently the Court of Chancery, when a question 
of law there arises, sends this question to a Court of Law for the opinion of 
the judges. (a) For this is a proceeding which is noc always resorted to: 
sometimes the Court of Equity takes on itself to decide the quest)on.(&) 
In a cause, in which the Vice-Chancellor had directed a case for the 
opinion of the Court of King's Bench, whether a certain modus was 

(v) 1 Pi W. 109; 2 Eden, 61 ; Ambl. (x) 2 Burr. 1108 ; 4 Burr. 2377. 

200 ; 3 Atk. 333 ; 2 Hro. C. C. 603, 604 ; 1 (y) 2 P. W. 753, cited 4 Dura, dc E. 660. 

Meriv. 494; 1 Turo. & R. 252 ; 4 Dura, dc (z) 1 W. Bl. Rep. 152; 1 Eden Rep. 

£. 650. 214. 

(w) 1 Sch, dc Lef. 66—71; Ambl. 37; 1 (a) 4 Burr. 2377; 4 Bro. C. C. 371 ; 1 

Bra C. C. 28, 29 ; 3 Meriv, 277; 3 Swanst. Meriv. 494. The Court of Exchequer does 

638 ; 2 Ru89. 86, 87 ; 5 Durn. dc E. 225, not send a case to a Court of Law. Gaskell 

229, 655 ; 6 Dura. & E. 606 ; 8 Durn. and ▼. Gaskell, 3 Younge 6c J., 305. 

E. 592, 593 ; 7 East, 23; 3 Bos. & P. 169; {b) Pemberton v. Oakes, 4 Russ. 166; 

9 Price, 473 ; 10 Price, 219. Muddle v. Fry, Mad and Gel. 270, 273. 
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good in point of law. Lord Eldon, in lamenting in the Court of Chan- 
cery that such direction had been given, observed, — *^ Where there is a 
clear matter of law, I take it to be very much the duty of this Court to 
give its opinion on that matter of law. To ask the Court of King's 
Bench a question of law, which this Court could itself answer in me 
first instance, is not the best mode of disposing of a suit in equity." (c) 
As therefore law is not wholly excluded from a Court of Equity, and 
its adoption of law, and its expression of an opinion of law, is fre- 
quently sanctioned by the jurisdiction of the Court, this Court's appre- 
hension, recognition, or decision of law may properly, under many 
circumstances, be authority in a Court of Law.(rf) And accordingly it 
is found, that although sometimes a case in a Court of Equity may not 
be of the highest,(e) or any,(/) authority in a Court of Law; and a 
proceeding peculiar to equity jurisdiction, as an injunction, may not al- 
ways be conclusive upon a Court of Law;(^) and << cases, which have 
been decided by the Lord Chancellor, on the' principles of general 
equity at *the hearing of bankrupt's petitions, must not give ^ ^ ^ -. 
the rules for decision in the Courts of Law;''(A) and causes L J 

in the Court of Chancery may not be ^< of the least avail in a Court of 
Law, because the two Courts act on different principles, and that, which 
is the groundwork and foundation of the decision in Courts of Equity, 
is directly repugnant to every rule and determination of the Courts of 
Law;''(f) yet there are instances in which, in a Court of Law, a case in 
Chancery has been cited,(y) and as authority relied on,(^) and even 
taken as an authority to govern the decision. (^ On the construction of 
a statute, Arnold v. Chapman,(m) a case in Chancery, was relied on as 
authority in Doe v. Waterton; Abbott, C. J., there saying, — *^ The case 
of Arnold v. Chapman is a direct authority to show, that copyhold as 
well as freehold lands are within the operation of the 9 George II., c. 
S6."(n) So the principle of the decision in Clayton's case,(o) also a 
case in Chancery, governed the decision in Bodenham v. Furchas; the 
question in which Abbott, J., said was " decided by Clayton's case, 
which was very fully argued. All the decisions were there before the 
Master of the Rolls. It was a case decided upon great consideration, 
and is an authority of great weight This case in principle is exactly 
the same The principle of that decision governs the pre- 
sent, and there must therefore be judgment for the defendant" And 
Bayley, J., and Holroyd, J., expressed themselves to the same effect (jd) 
The principle of Clayton's case was also adopted at law in Brooke v. 
£nderby.(f ) In Mason v. Hill, the only decision upon a question like 

[c) Goodonough t. PowoU, 2 Rqm. 329. Durn. and £. 660 ; 5 Darn, and E. 61—64 ; 

;</) 3 Meriv. 277; 12 Price, 189, 190. 3 Barn, and Aid. 160; 2 Bro. C. C. 661, 

le) 2 Bos. and P. 26. 662. 

(/) 6 Barn, and Cr. 176; 2 Dam. and E. (I) 2 Barn, and Aid. 46, 48 ; 3 Bam. and 

73; 6 Darn, and E. 606. Adol. 312, 313 ; 2 Brod. and B. 73. See 

(^) 4 Borr. 2362, 2377, 2378, 2399, also 6 Durn. and E. 476. 

2407 ; 6 Barn, and Cr. 176 ; 8 Yea. 224, (m) 1 Yes. Sen. 108. 

226. (n) 3 Bam. and Aid. 160. 

(h) 3 Bos. and P. 492. (o) 1 Meriv. 672. 

(i) 4 Durn. and E. 636. ( p) 2 Barn, and Aid. 39, cited 4 Russ. 

0) 1 Lord Raym. 523 ; 2 Bos. and P. 169. 

26; 6 Barn, and Cr. 177. (q) 2 Brod. and B. 70, 4 Moore, 601, 

(k) 4 Borr. 2352, 2363, 2354, 2399, cited 4 Russ. 169. 
2407 ; 2 Eden, 64 ; 1 Darn, and E. 762 ; 4 
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r *SQ 1 ^^^ ^hich *there occurred, was the judgment of the Vice- 
L J Chancellor, Sir J. Leach, in Wright v. Howard ;(r) and ex- 

pressly on the authority of that decision, and the reasoning contained in 
the judgment there delivered, the Court of King's Bench decided Ma«on 

V. Hill.(^) 

Where a rule of property is settled in a Court of Equity, and it is 
not repugnant to any principle, rule, or determination at law, there is a 
propriety in adopting it at law,(/) since it is <^ absurd and injurious to 
the community, that different rules should prevail in different Courts on 
the same subject"(ti) 

In an important case in the House of Lords, concerning a lease under 
a power, Lord Eldon, while speaking of the practice of conveyancers, 
intimated an opinion, ^^ that upon cases of this nature, it might not be 
amiss, if Courts of Law would inquire a little more, what has been 
done as well as said in Courts of Equity :"(t;) <^ Courts of Law should, 
as I think, so still farther than they commonly do in considering ques- 
tions of this nature. They should inquire of decisions in Courts of 
Equity, not for points founded on determinations merely equitable, but 
for legal judgments proceeding upon legal grounds, such as those Courts 
of Equity have for a long series of years been in the daily habit of pro- 
nouncing, as the foundation of their directions and decrees."(t£7) 

Some information may be gathered from the books, below referred to, 
on the authority in Westminster Hall of cases in the Star Chamber,(x) 
and in the Ecclesiastical Courts,(y) and in Ireland,(z) or Scotland.(a) 



[ •SO ] 'CHAPTER IV. 

OF RULES. 

An important and extensive ground of decision is furnished by cer^ 
tain rules, which are acknowledged by the Courts to be authority.(6) 
Many, probably, of these rules are of too ancient a date to allow of any 
satisfactory discovery of their origin, being, like many parts of the 
common law, known and admitted to be law, from time immemorial. 
The rise of others, although of long standing, can nevertheless with 
considerable accuracy be traced; and sometimes be fixed on a particular 
judge,(tf) or decision.(£/) Another kind is of comparatively modern, 

(r) 1 Sim. and St 190. this Treatise, the cbaptan on the Civil and 

(«) 3 Barn, and Adol. 304. Canon Laws. 

(0 1 Darn, and E. 762 ; 4 Darn, and E. (j) 2 MeriT. 407, 408; 1 Sim. and St. 

636 : 5 Darn, and E. 229 ; 6 Ves. 183—187. 214; 2 Bro. C. C. 668 ; 4 Bro. C. C. 417; 

See also 4 Bro. C. C. 371. 2 Dick. 666. 

(u) 4 Darn, and E. 636. (a) 3 Dam. and E. 697. 

(v) Smith V. D<>e, 2 Brod. and B. 699. (6) Doe t. Biggs, 2 Taant 113. 

(w) Smith V. Doe, 7 Price, 609. (c) 1 Darn, and £. 271, 272. 

(x) 4 Barr. 2373, 2374, 2376. (d) 7 Bing. 280 ; 2 Ves. and B. 390. 

(y) 1 Mylne and K. 246. See also in 
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and of even late, introduction ;((f) and can be shown to have been 
created by a particular judge,(e) or settled or established in a particular 
case.(/) 

A rule appears to be a point decided, or laid down, by competent 
authority; as by a Court of Law or Equity, or by a single judge in the 
exercise of his judicial office. It is clear that it is sometimes a point 
decided by a Court of Law;(^) and at other times the opinion of a 
single judge in a Court of law,(A) or of the single judge of a Court of 
Equity ;(/) it is often the result of a *judge^s investigation r »qj -i 
of former authorities or practice ;(y) and frequently a rule ^ ^ 

is, the concentrated effect of several cases, as where, on consideration of 
those cases, << a general principle and rule of law may, although perhaps 
not explicitly laid down in any of them, be fairly collected from the 
^ater number."(A?) It is further observable, that, in speaking of a 
judicial opinion delivered at Nisi Prius, it is constantly said, the judge 
ruled the particular point expressed by him.(/) 

The varieties of rules are probably co-extensive with the different 
subjects and kinds of law-suits. A rule may apply to the capacity of a 

Earty to the suit;(m) to evidence,(n) or other(o) practice, on the trial or 
earing of a cause; to the interpretation of an instrument, as a parol 
contract, or a deed, will, or public or private Act of Parliament (/?) 

When a rule relates to the nature of things, as such nature existed at 
a former period, and the reason of the rule corresponds with that nature, 
then at an after time, if the nature of the things is altered, and by this 
alteration the rule is become too general, and the reason given for it 
fails, the rule in a case of this kind is no longer binding. In Davies v. 
Powell, Willes, C. J., giving the opinion of the Court, says, — ^^ When 
the nature of things changes, the rules of law must change too. When 
it was holden that deer were not distrainable, it was because they were 
kept principally for pleasure, and not for profit, and were not sold and 
turned into money as they are now. But now they are become as much 
a sort of husbandry, as horses, cows, sheep, or any other cattle. When- 
ever they are so, and it is universally known, it would be ridiculous to 
say, that when they are kept merely for *profit, they are p ^^^ ^ 
not distrainable as other cattle, though it has been holden I- ^ 

that they were not so when they were kept only for pleasure. The 
rules concerning personal estates, which were laid down when personal 
estates were but small in proportion to lands, are quite varied both in 
Courts of Law and Equity, now that personal estates are so much in- 
creased, and become so considerable a part of the property of this king- 
dom."(7) In Ringsted v. Lady Lanesborough, Lord Mansfield, speak- 

(d) 2 Bos. and P. 687; 2 Vas. and B. (/) 1 Lord Rayiii. 728; 6 Dnro. and E. 
149 ; 3 Swantt 644 ; 4 Rum. 306. 6 ; 4 Maole and 8. 348, 349. 

(e) 1 Barn, and Cr. 86 ; 4 Raai. 306 ; 10 (m) I Dam. and E. 8. 
Price, 218, 219, 228. (n) 4 Maule and 8. 363, 364. 

(/) 2 Rom. 216, 680, 681 ; 2 Huh. and (o) 6 Dam. and E. 6 ; 4 Maale, and 8. 

M. 134. 848, 349 ; 16 Ves. 196, 197 ; 1 Sim. 426 ; 

(g) 7 Bing. 280. 13 Price, 325{ M*Clel. 486. 

(h) 1 Barn, and Cr. 86. (^) Willes, 332 ; 1 Dora, and E. 97, n.; 

(t) 2 Rass. 216, 680, 681 ; 4 Ross. 806 ; 12 East, 604 ; 1 Bam. and Cr. 86 ; 3 Bam. 

10 Price, 218, 219, 228. and Adol. 469 ; 2 Taunt 113 ; 7 Bing. 279 ; 

(j) 2 Rass. 216, 680, 681 ; 8 Russ. 436. 2 Younge and J. 618. 

(k) 3 Bam. and Adol. 84. (g) WiUes, 48, 61. 
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ing of a particular general rule relative to the contract of a married 
woman^ observed, — ^^ General rules are varied by change of circum- 
stances. Cases arise within the letter, yet not within the reason, of the 
rule; and exceptions are introduced, which, grafted upon the rule, form 
a system of law."(r) And this opinion his Lordship repeated, when, 
in Barwell v. Brooks, observing that the question was, whether a mar- 
ried woman can be sued for a debt on her own contract, he continued, — 
^^ The general principle of law is against her liability. But quicguid 
agant homines is the business of Courts, and as the usages of society 
alter, the law must adapt itself to the various situations of mankind. 
Hence, centuries ago, exceptions have been engrafted upon this rule, as 
in the case of abjuration, &c.''(5) The same opinion is reiterated by 
Lord Mansfield in Corbett v. Foelnitz, where, noticing the same rule, 
he stated, — ^^ This is the general rule. But then it has been properly 
said, that as the times alter new customs and new manners arise: these 
occasion exceptions, and justice and convenience require different ap- 
plications of these exceptions within the principle of the general rule.'^(^) 
With reference, it would seem, to Lord Mansfield's opinion. Lord Ken- 
yon has said, — << I confess I do not think that the Courts ought to change 
the law, so as to adapt it to the fashion of the times: if an alteration in 
the law be necessary, recourse must be had to the legislature for it''(w) 
r *33 1 '^^^ ^^ another occasion the same ^learned Lord observed, 
L J « "^Yg must not by any whimsical conceits, supposed to be 

adapted to the altering fashions of the times, overturn the established 
law of the land: it descended to us as a sacred charge, and it is our 
duty to preserve it."(») 

A rule, that is become settled law, is binding on the Courts, and to be 
followed, (u)) A rule has accordingly been adhered to in the cases 
named, as examples, in the margin, (or) And a rule, that is become set- 
tled law, is to be followed, although some possible inconvenience may 
grow from a strict observance of it;(y) or although it is not <^ bottomed 
in •reason;''(z) or a satisfactory reason for it is wanted;(a) or although 
the principle of the rule appears to be doubtful ;(6) or although both the 
principle and the policy of the rule may be questioned ;(c) or although, 
in some particular cases, it may be ^< productive of hardship and oppres- 
8ion;"(^) or although it has been << objected to and lamented by great 
authority ;"(e) or although " the Court have always shown some dissatis- 
faction at the rule, and endeavour, if there is any room to do it, to dis- 
tinguish cases out of it; have said indeed they would not break the 



(r) 8 Doug. ed. Frere Sc Rm. 803. E. 399 ; The King t. Harringworth, 4 Msole 

(t) 3 Dong. ed. Frera db Roe. 378. and 8. 860 ; Bowyer t. Bright* 18 Price, 

(0 1 Dura. &. E. 8. 81 6, M'CleL 479 ; Doughty v. Bull, 2 P. W. 

(u) 5 Duro. dt E. 688. 820 ; HinckamaQ t. Smith, 3 Ruea. 486 ; 

(v) 6 Dura, dt E. 606. On time advanc- Tbomaa v. Montgomery, 1 Ruae. ic M. 789. 

ing, and thinga, and opiniona, and law, (y) 4 Manle ic 8. 362. 

changing with it, aee, further, 1 Eaat, 166, (z) 7 Dura, dc E. 416. 

166, and 1 Mylne and K. 294. (a) 8 Bing. 636, 637, 667. 

(») 1 W. Bl. Rep. 181 ; 1 Eden. 260 ; 7 (6) 14 Vea. 449 ; 16 Yea. 196, 297. 

Bing. 279, 260 ; 8 Vea. 629 ; 7 Yea. 199 ; 1 (t) 8 Ruaa. 486. 

Ruaa.428; 8 Ruaa. 86; 1 Scb. and Lef. 6. (d) 1 Dura. A, E. 8; 7 Dura.& E.416; 

(x) The King ▼. Brigfathelmaton, 6 Dura. 7 Bing. 280 ; 2 Yea. Jun. 426, 427. 

and £. 188 ; Goodtide t. Otway, 7 Dum. & (#) 2 Younge & J. 623. 
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rule, but at the same time have said, they would not go one jot further, 
and have been fond of distinguishing cases since, if possible. "(y^) 

<< Rules are to be applied according to circumstances, but circumstan- 
ces are not to control rules."(j') 

<* If," says Lord Loughborough, " there is a general hard- ^ .^^ -. 
ship *afiecting a general class of cases, it is a consideration ■- ^ 

for the legislature, not for a Court of justice; if there is a particular 
hardship from the particular circumstances of the case, nothing can be 
more dangerous or mischievous, than, upon those particular circumstan- 
ces, to deviate from a general rule of law. The consequence is, that law 
ceases to be a system."(A) 

And Tindal, C. J., when adhering to a rule to be inferred from de- 
cided cases, observed, that he thought it <^ a safer course upon this occa- 
sion, as I find has been the opinion of other judges from the earliest 
periods of the law, to adhere to any rule, which can be safely inferred 
from the cases, rather than to substitute another, although it may appear 
upon general principles more reasonable and more just^'fi) 

It is not disputed that a settled rule is law. But it is sometimes a 
matter of diflSculty to ascertain the rule;(j) and a matter of equal diffi- 
culty to apply it to particular circumstances. (Ap) A difficulty of the 
latter kind is thus mentioned by Vaughan, B., — ^^ It is not upon the 
principles of law, that I am constrained to differ from my learned 
brothers, but upon the application of that law to the particular facts of 
this case. That a general release is an absolute bar to all actions is ad- 
mitted on all hands, and was so decided in Dyer's Reports: it is not 
therefore upon the rule itself, but upon the application of the rule, that 
any difference exists."(/) To the like effect it is said by Sir A. Hart, — 
<* That the rule of a Court of Equity is that a man shall not be com- 
pelled to answer to any facts, which may tend to criminate him, or sub- 
ject him to penalties or forfeitures, is undeniable; but the due application 
of this rule to the circumstances of individual cases has been, at all 
times, a matter of much controversy; and so much so, that, I believe, 
not less than 100 cases are to be found in the Reports, in which the 
question was, whether the defendant was or not bound to ^ <po- -. 
give *the discovery sought for. The due application of the *- ^ 

rule to the present case '*s that, which I have laboured to arrive at"(wi) 
A rule is a principle of the law;(n) and many principles recognized 
in, or made the ground of, a judgment, appear to be rules. (o) A prin- 
ciple is a common ground of decision. "(/;) 



(/) 3 Atk. 68. 

(jr) By Lord Redesdale, 3 Sch. and Lef. 
239 

(A) 3 Vefl. Jan. 426. 

(») 8 Bing. 567. 

I J) 1 Ve8.andB.491. 

{k) 12 Price, 124. 

(/) 2 Younge and J. 414. 

(m) 1 Sim. 426. 

(n) Co. Litt 11 a; 1 Kenyon, 461 ; 1 
Dow and CI. 379. 

(o) 6 Darn, and E. 385 ; 3 Bam. and 
Adol. 34 ; 3 Bing. 598 ; 3 MeriT. 277, 278. 



(p) The King ▼. Debenham, 2 Bam. and 
Aid. 185 ; Fletcher ▼. Lord Sondes, 3 Bing. 
598 ; Ex parte James, 8 Yes. 337, 345, 848 ; 
Hillary ▼. Waller, 12 Yes. 239, 270; Dearie 
T. Halt, and Loveridge v. Cooper, 3 Raas. 1 , 
58, 60—2 Bos. and P. 24 ; 5 Dura, and E. 
385 ; 7 Dura, and E. 148 ; 2 Bara. and Aid. 
610, 612 ; 2 Brod. and B. 505 ; Ambl. 249 ; 
3 Ves. 671 ; 7 Yes. 195 ; 10 Yes. 385, 393, 
394; 13 Yes. 265; 2 Meriv. 103; 3 MeriT. 
277; 1 Jac. and W. 119, 244, 247, 248. 
In these authorities will be found mentioned 
a Tariety of principles. 
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[ *36 ] *CHAPTER V, 

OP DICTA EXPRESSED ON THE BENCH. 

It commonly happens that in the progress of a cause, and frequently 
in the course of a judgment, which a judge delivers, he has an oppor- 
tunity of expressing two different kinds of opinion, namely, judicial 
and extra-judicial. 

A judicial(a) opinion is one, that is on the question before the 
Court (6) A judicial opinion may, it would seem, also be characterized, 
as " a resolution or determination," " a direct solemn opinion," a "form- 
ed decisive resolution," an " adjudication," a " professed or deliberate 
determination."(c) 

An extra-judicial(£/} opinion may be, an opinion given on a question, 
that it was unnecessary to decide in the case where it was given ;(e) or 
on a point, which was not the point then in question ;(y*) or only an 
opinion declared incidentally in the argument of the case;f^) or a pro- 
position generally expressed, and which the case, or the circumstances 
of the case, did not call for;(A) or an opinion on a point, that was not 
the point, which was argued before the Court, or upon which the Court 
r *37 1 P^^ou^<^^<^ judgment;(i) or words uttered upon a point, 
*- ^ totally *different from that, which the Court had then to de- 

.cide;(y) or a statement, that was not essential to the decision of the 
case;(A;) or that was wholly unnecessary for the decision of the actual 
points, which were before the Court ;(/) or an opinion, not called for by 
the case, and which it was unnecessary to give.(m) 

One kind of extra-judicial opinion is, an opinion called an obiter(n) 
dictum, or saying; which is sometimes portrayed in these terms, — 
" That dictum is an obiter saying only, and not a resolution or determi- 
nation of the Court, or a direct solemn opinion of the judge from whom 
it dropped; no formed decisive resolution, no adjudication, no professed 
or deliberate determination :"(o) " These words are nothing more than 
an obiter dictum, uttered upon a point totally different from that, which 
the Court had then to decide :"(/?) " It seems to have been a mere obiter 
opinion, not called for by the case, and which it was unnecessary to 
give:"(y) " What was dropped about it in Calvin's case was a mere 
obiter opinion, thrown out by way of argument and example." (r) 

Chief Justice V aughan thus speaks of judicial and extra-judicial opin- 
ions. — ** An extra-judicial opinion, given in or out of Court, is no more 



(a) 1 H. Bl. 63 ; 6 Maak & S. 185 ; 3 (t) 3 Barn. A Aid. 122. 

Barn. & Aid. 122 ; 4 Barn. 6l Adol. 207. ( J) 1 Ross. 48. 

(6) Willes, 666. See also 5 Taant 159, (k) 8 Rqm. 71, 77. 

and 1 Crompt. 6c M. 745. (/) 3 Rnaa. 74. 

(c) 4 Burr. 2068. (m) 2 Yovaige & J. 379. 

Id) 2 Bos. & P. 376; 1 H. Bl. 59; 4 (n) 1 Burr. 158; 2 Burr. 858; 4 Burr. 

Taunt. 626; 5 Maole & 8. 185, 186; 3 2068; Willes, 666; 5 Bam. dt Or. 556 ; 1 

Bam. & Aid. 122 ; 5 Bam. & Cr. 576 ; 8 Roaa. 48 ; 2 Yonnge dt J. 379. 

Bam. & Cr. 619. (o) 4 Burr. 2068. 

(e) 4 Taunt. 626. ( j>) 1 Rusa. 48. 

(/) 1 Stra. 37. (q) 2 Yoanga dt J, 879. 

(i) Ibid. (r) 2 Burr. 858. 

(A) 5 Taunt. 158, 159. 
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than the prolatum or saying of him who gives it, nor can be taken for 
his opinion, unless every thing spoken at pleasure must pass as the 
speaker's opinion. An opinion given in Court, if not necessary to the 
judgment given of record, but that it might have been as well given, if 
no such, or a contrary, opinion had been broached, is no judicial opinion, 
no more than a gratis dictum. But an opiniop, though erroneous, con- 
cluding to the judgment, is a judicial opinion, because delivered under 
the sanction of the judge's oath, upon *deliberation, which r #00 -i 
assures it is, or was, when delivered, the opinion of the de- *- -' 

liverer."(*) 

Dicia, obiter,(/) or otherwise extra-judicial,(M) are, as well as judicial 
dicta, authority; materials, that is, which a judge is bound to, in some 
degree, regard, in constructing a judgment which he gives, (v) 

Dislike of giving obiter,(i^) or other(a?) extra-judicial, opinions, is 
often expressed on the bench; and certain it is, that an opinion of eiUier 
kind may be productive of much mischief;(y) because, being in some 
degree authority, a tendency of it is, to uphold a doctrine, or point, 
which perhaps on examination cannot be sustained, while the support 
which it derives from the dictum is sufficiently powerful to invite to 
litigation. (r) Accordingly, at the outset of a judgment delivered by 
Willes, C. J., that learned judge said, — " I shall confine myself to the 
question before us, because I have observed great mischiefs arise from 
judges giving obiter opinions."(a) Also Heath, J., bears testimony, that 
" many judges have avoided giving extra-judicial opinions."(A) And 
Lord Keuyon, speaking of the charter, which incorporated the College 
of Physicians, says, — " By what fatality it has happened, that almost 
ever since this charter was granted, this learned body have been in a 
state of litigation, I know not; and I cannot but lament, that the learned 
judges, in deciding the ca^es reported in Burrow, did not confine them- 
selves to the points immediately before them, and dropped hints, that 
perhaps have invited litigation.' '(c) * Steel v. Hough ton,(rf) ^ ^^^^ -. 
and probably Worlledge v. Manning,(c) is an instance, in *- J 

which an extra-judicial opinion has been employed to uphold, if it did 
not incite to a suit, which on discussion was found to be incapable of 
support (/) 

Very commonly a character of a dictum is, its capacity to be applied 
to more than one state of facts; a capacity that is occasioned by the 
general language, in which it is expressed. The value, however, which 
it bears when applied to one state of facts, it may not carry if applied 
to facts which are different Hullock, B., speaking of a dictum of 



(«) Vaugh. 382. 

(0 1 Burr. 153; 4 Burr. 2068; 5 Bam. 
and Cr. 656 ; 1 Rust, 48 ; 2 Younge and J. 
379 

(f<) I 8tra. 87, 39 ; 1 H. Bl. 58, 64, 69, 
63; 4 Taunt. 626; 6 Taunt 168; 3 Barn, 
and Aid. 122 ; 6 Bam. and Cr. 676; 3 Rum. 
71,74.76.77. 

(v) 1 W. Bl. 101 ; 6 Durn. and E. 7 ; 6 
Taunt. 169 ; 7 Taunt 671, 674 ; 3 Bam. & 
Cr. 166 : 4 Bro. C. C. 87 ; 1 1 Vw. 629, 
630 ; 19 Ves. 357. 860, 365, 488. 

<w) Willes, 666. 

Vol. IX.— P 



(x) 2 Bos. and P. 875. 

(y) Willes, 666. 

(z) 1 H. Bl. 63—63, on the dicU of Sir 
M. Hale, and Mr. Justice Hewitt ; 7 Dura, 
and £. 287. See also 3 Bam. and Cr. 166. 

(a) Willes, 666. 

(b) 2 Bos. and P. 376. 

(c) 7 Durn. and E. 287. 

(d) 1 H. Bl. 51. 

(e) 1 H. Bl. 53. n., and cited ibid, 53, 61. 
(/) 1 H. Bl. 63—63, on the dicta of Sir 

M. Hale, and Mr. Justiee Hewitt 
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Holty C. J., says, — ^ With respect to the decision of Lord Chief Justice 
Holt^ it is uncertain under what circumstances, and as applicable to what 
state of facts, that dictum was delivered. It may be good in point of 
law, if applicable to a particular state of facts."(^) 

The subject of a debtor's fraudulent preference of his creditor(A) of- 
fers a fit illustration of the same doctrine, (t) ^< A bankrupt, when in 
contemplation of his bankruptcy, cannot by his voluntary act favour any 
one creditor.'* (jf) " Any payment made by a trader before an act of 
bankruptcy, and in contemplation of such act, and with a view on his 
part to give a preference to a particular creditor, is void."(A;) " A 
trader cannot in contemplation of bankruptcy dispose of his goods of 
his own accord, without application on the part of his creditor. But it 
is not sufficient to avoid the delivery of goods by a trader, that such de- 
livery be made voluntarily on his part, and that an act of bankruptcy 
ensues; it must also appear that he had the act of bankruptcy in con- 
templation at the time of the delivery."(/) These passages convey a 
general idea of the law of preference, and for this purpose have been 
transcribed. In Hartshorn v. Slodden, W., being indebted to the defend- 
^ ».^ , ant in *I50/., for which he had given his promissory note, 
J J was applied to by her on the 10th September, 1800, for a 

further security, upon which he gave her a bond for payment of the debt 
in, six months. After this, hearing that W. was in failing circumstances, 
the defendant, on the 29th November, in the same year, desired W. to 
let her have some of the goods out of his shop, in payment of her debt 
To this W. aereed, the goods were sent, and he made out a bill of parcels 
to the defendant, in which he charged the goods at 90/., which was more 
than their value, and an endorsement was made upon the bond, for the 
receipt of 90/. in part of payment of the debt On the 9th of Decem- 
ber following, W. committed an act of Bankruptcy. Now, in this 
cause, involving the circumstances detailed. Lord Alvanley made these 
observations: — **Nor has it ever been held, that if a creditor press for 

Cayment of his debt, and thereby obtain goods, that the intention of the 
ankrupt shall be called in aid to set aside the transfer. If the goods 
be delivered through the urgency of the demand, or the fear of prose- 
cution, whatever may have been in the contemplation of the bankrupt, 
this will not vitiate the proceeding." And these observations, it is ma- 
terial to remark, were made in a case, where, to adopt the language 
there used by Cbambre, J., " the bankrupt made a very good bargain; 
for, in making out hiis bill of parcels, he charged the defendant a higher 
price than the goodis were worth. It is true, that the defendant could 
not have put the bond in ^uit at tliat time, but still she might have injured 
the banknipt's credit hy being clamorous for her debt, and perhaps have 
prevented him from continuing his trade."(7n) In a case then so cir- 
cumstanced, where an ingredient in it is, a benefit to the bankrupt by 
the delivery of the goods, occurs Lord Alvanley's opinion, that the 
debtor's contemplation of bankruptcy, <^ whatever may have been in the 
contemplation of the bankrupt," << will not vitiate the proceeding." 
And a similar opinion is expressed by Lord Ellenborough in Crosby v. 

(g) 8 Yonngt and J. 11^ (^1 Dam. tDd E. 167. 

(A) See the Bankrupt Act, Geo. IV« c (k) S Bp9. and P. 687. 

16, a. 82. (/) 8 Boa. aad P. 684. 

(») 7 fiing. 446--450. (m) 2 Bos. aad P. 662. 



OF DICTA EXPBESSEB ON THE BENCH. 85 

Crouch.(n) *Suppo8e however a case, in which, by pres- p » .. -. 
sure for payment, the creditor obtains goods of his debtor, ^ ^ 

but a benefit to the latter is not an ingredient, here the debtor's contem- 
plation of bankruptcy may vitiate the proceeding. Such a case is 
Thornton v. Hargreaves, where a bill of sale made by a debtor to cer- 
tain of his creditors swept away the whole of his property; an efifect 
which caused the bill to be in itself an act of Bankruptcy. " Taking," 
said Lord Ellenborough, " the conversation reported between the de- 
fendants and the bankrupt to be a threat of process, if they did not receive 
payment or security for their demand, I do not see how the execution 
of such a threat could put the bankrupt in a worse situation than the 
actual transfer of the goods did; for that left him without any property, 
and he was immediately obliged to break up his business and leave his 
home. This would rather show, that he did not make the transfer by 
dint of threat, for he did not redeem himself even from any present 
difficulty by doing the act; which is the motive for such an act when 
really done under the pressure of a threat And if he got nothing by 
evading the threat, I should rather say that it was a voluntary act and 
preference on his part as to the particular creditors. "(o) 

The conclusion come to is, that the opinions of Lord Alvanley and 
Lord Ellenborough, on the need to enquire into the debtor's contempla- 
tion of bankruptcy, are not contradictory, but on the contrary are recon- 
cileable and consistent, because they are affixed to dififerent facts. The 
whole of the subject, however, now under consideration, the application 
of general dicta to dififerent circumstances, is better stated, and from the 
same sources illustrated, by Alderson, J., in his judgment delivered in 
Cook V. Rogers, a case on preference by a bankrupt That judgment is 
itself authority in the matter. "In these cases, there are," says the 
learned judge, "two questions: one, whether the payment has been 
made in contemplation of bankruptcy; the other, whether it has been 
made voluntarily or not These are questions of fact, which must be 
left to the jury *upon the circumstances of each case, and ^ <> .^ -. 
this consideration will, I think, reconcile all the decisions. *- -■ 

The apparent contradiction arises from treating observations, which 
have really been made with reference to the peculiar facts of the cause 
under discussion, as general principles of law and of universal applica- 
tion. Thus, in Hartshorn v. Slodden, Lord Alvanley said tiiat the in- 
tention of the bankrupt should not be called in aid to set aside a transfer, 
but [?] in a case, as he says, where a creditor presses for payment of his 
debt, and thereby obtains goods. ^ If the goods be delivered through 
the urgency of the demand, whatever may have been in the contem- 
plation of the bankrupt will not vitiate the proceeding.' So, in Crosby 
V. Crouch, Lord Ellenborough considered it immaterial to inquire into 
the bankrupt's intentions; but that was because the other facts in that 
case established, that the delivery of the good's was ^ not referable to any 
supposition of favour and preference, but to urgency and importunity 
on the part of the person obtaining the deposit' On the other hand, in 
Thornton v. Hargreaves, the motives of the bankrupt were, by the same 
learned judge, deemed material, because the threat of the creditor, if 
carried into effect, ^ could not put the bankrupt in a worse situation than 

(n) 1 1 East, 256. (o) 7 Etrt, 6U. 
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the actual transfer of the eoods.' — * He did not relieve himself even 
from any present difficulty by doing the act' It seems to me, there- 
fore, that the motives and intentions of the bankrupt may be material or 
immaterial, or, to speak accurately, may be more or less material, ac- 
cording to his situation, to the nature of the threat, and the degree and 
period of urgency by the creditor. In like manner we find, that in 
cases where the payment has been made before the debt was due, that 
circumstance has sometimes been relied on as an indication that the pay- 
ment is voluntary, and at other times has been said to be immaterial; 
but neither in the one case nor in the other do these facts of themselves 
furnish any certain criteria; they are only ingredients in the whole 
question upon which the jury are to come to a determination. Threats 
on the part of the creditor are a strong circumstance to show, that the 
r *43 1 *P*y™^"^ ensuing is not voluntary: but if, as here [tlie par- 
^ ^ ticular case,] the party be not placed in a better situation by 

yielding to the threats, or if he disclose such a reason for preference 
that the threats could obviously have produced no perceptible effect on 
his mind, those are circumstances which afford a strong inference the 
other way. It has been urged, indeed, that the motive of the bankrupt 
in this case was altogether immaterial, and if, as in Hartshorn v. Slodden, 
the payment had been clearly made in consequence of the threat, it 
might have been immaterial to examine whether the bankrupt were also 
actuated by any other motive; as, for instance, if the money had been 
paid in order to get rid of an actual and bond fide arrest; but when, as here, 
it is not clear what effect, if any, the threat of the creditor has produced, 
it was most material to ascertain what were the motives by which the 
bankrupt was actuated." (/?) 

A sound practical general rule, towards gathering the just meaning 
and extent oi a dictum, seems to be, to confine it to the particular cir- 
cumstances of the case, in which it was spoken. This limitation of a 
dictum is expressly inculcated on .the bench, in the following, among 
other,(9) instances: — ^^< What was said by my brother Ashhurst in the 
case of Barry v. Rush, respecting the admission of assets, must be ta- 
ken to refer to the particular case then under discussion, but ought not 
to be extended further :"(r) " General language used by the Court in 
civing their opinions in any case must always be understood with re- 
ference to the subject-matter then before them:"(*) " The case of Far- 
mer V. Arundel, and De Grey's maxim there, is cited: it certainly is 
very hard upon a judge, if a rule, which he generally lays down, is to 
be taken up and carried to its full extent. This is sometimes done by 
' r *44 1 ^*^""^^> ^^^ *have nothing else to rely on; but great cau- 
"- ^ tion ought to be used by the Court in extending such max- 

ims to cases, which the judge who uttered them never had in contem- 
plation. If such is the use to be made of them, I ought to be very cau- 
tious how I lay down general maxims from this bench."(/) " There 
are some dicta certainly which may be relied on; but I think that if they 
are read, as all such dicta ought to be, with reference the case then be- 
fore the Court, they will be found not applicable to the present sub- 

( j») 7 Bing. 448—450. (r) By Lord Kenyon, 6 Darn. & E. 7. 

Iq) 1 East, 219; 3 East, 124; 1 Barn. («) By Lord EUcnborough, 3 East. 123. 
& Adol. 686 ; 4 Bam. & Adol. 76. {t) By Sir J. Mansfield, 5 TaanL 162. 
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ject:"(tt) " The cases which have been cited are no authority for this 
application: reliance has indeed been placed on some expressions of a 
general nature occurring in them; but general words, whether uttered 
by a judge in Court, or spoken elsewhere, or published in a treatise, 
must, on sound principles of logic and criticism, be limited to the sub- 
ject-matter on which they are employed : the attempt to carry them 
further only leads to error:"(r;) " It is always unsatisfactory to abstract 
altogether the reasoning of the Court in any reported case, from the 
facts to which that reasoning is meant to apply; it has a tendency only 
to misrepresent one judge, and to mislead another. "(m?) 

When a proposition is laid down generally, and is meant to be a ge- 
neral proposition applicable to a variety of circumstances, it is import- 
ant nevertheless to bear in mind, that though as a general proposition it 
may be right, yet there may be circumstances, which may constitute a 
case, in which the rule may not be capable of being applied.(x) 

A dictum, as above it has been observed, is authority; a material, that 
is, which a judge is bound to, in some degree, regard, in constructing a 
judgment which he gives. In this work it may, according to circum- 
stances, aid or impede him. And in either case the part devolves on 
him, to measure the just *value of it For this purpose, a fit p <> . - , 
matter of inquiry may be, — whether the dictum or opinion L J 

was, on the point in judgment,(y) in other words, on the point then iit 
question, or only an opinion declared incidentally in the argument of 
the case,(z) or on the point argued before the Court, or on which the 
Court pronounced judgment:(a) or was a gratis dictum, without grounds 
either from reason, or former authorities, to support it; (6) or was an 
obiter sajring only;(c) or was otherwise extra-judicial ;((/) or is " a mere 
dictum, which has never been followed up;"(c) or was an opinion at 
Nisi Prius only;(y) or is a dictum consonant to known practice 5(^) or 
must be taken to refer to the particular case then under discussion, and 
ought not to be extended further; (A) or is a proposition called for by the 
case in which it was laid down;(i) or is a doctrine found in another re- 
port of the same case, in which that doctrine occurs ;(y) or is a doctrine 
alluded to or introduced in any subsequent case, to which it would ap- 
ply;(A;) or is an opinion, the contrary to which has been expressly ad- 
judged in more modern times ;(/) or is a proposition supported by the 
authority, which the judge quoted for it(??») 

And further it may be mentioned, that, in considering what weight a 
dictum may be entitled to, it may be material, — to view it in connexion 

(«) By Aideraon, J., 9 Bing. 168, (ji) 6 Born, and Or. 576; 3 Rom. 7U 

(v) By Lord Tenterden, 2 Barn, and 74, 77. 
Ado!. 124. (e) 1 Turn, and R. 267, 

(w) By Lord Mannen, 2 Ball and B. 286. ( /) 1 H. Bl. 63-^3. 

(jc) 2 Rasa. 333. {g) 1 W. Bl. 101. 

(y) 6 Maole and S. 186 ; 2 Vea. Jnn. (A) 6 Darn, and B. 7 { 3 East, 123, 124 ; 

478 ; 3 Yea. 630, 1 Barn, and Adol. 686 ; 2 Barn, and Adol. 

(z) 1 Stra. 37. 124 ; 4 Bam. and Adol. 76 ; 6 TaoHt. 747 \ 

(a) 3 Barn, and Aid. 122. 7 Bing. 448 ; 9 Bing. 168. 

\b) 1 Stra. 39. (i) 6 Taunt. 153, 169. 

(c) 4 Burr. 2068 ; 6 Bam. and Cr. 656 ; {j)b Taunt 747. 
2 YoQDge and J. 379 ; 1 Yea. Jnn. 12, 13 ; {h) 7 Taunt 671 ; 1 Tounge and J. 399, 
1 Poaa. 48. (/) 2 East, 17 ; 1 Younge and J. 399. 

(») a Bam, and AdoL 673 ; 3 Roas. 88. 

P 2 
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with the judicial character of the judge by whom it was made;(n)^ also 
r '48 1 ^ consider whether iJie judge *who delivered it, has ever 
•- J expressed an opinion tending a contrary way;(o) and, 

moreover, in many instances to pause on the accuracy of the re- 
porter.(/?) On the latter point, it is observable that Willes, C. J., has 
said of obiter dicfOy that, in many cases, they were nun guam dictOf 
but barely the words of the reporters; "for," he adds, " upon examina- 
tion I have found many of the sayings ascribed to that great man Lord 
Chief Justice Holt, were never said by him."(y) To the same inaccuracy 
Lord Kenyon also bears this testimony, — " I am satisfied that some of 
the propositions, which are stated in the books, could not have come 
from the judges to whom they are imputed. . As, for example, when 
Lord Holt is stated to have said, that if one should advise anotlier to 
charge a person with a bastard, (by which it must be understood that 
the charge was ill-founded,) it would not be indictable. I do not believe 
that he said so; for it must be remembered, that such a charge is made 
upon oath, and he could never have said that to suborn a witness to com- 
mit perjury was no offence, although the perjury were not alleged to 
have been committed."(r) 

A general practical observation relative to the value of dicta, is, — 
" We must consider that the dicta of judges, stated by reporters upon 
collateral points, not in judgment before them, are always to be taken 
with great allowance."(5) And it is Lord Mansfield's remark, — " It is 
impossible for any man to take down, in a perfect and correct manner, 
every obiter saying that may happen to fall from a judge, in a long or 
complicated delivery of his opinion and the reasons of it.'^(/) 
P •47 1 And a universal practical guide to set a just value on dicta 
1* -I is, *to bear in mind that particular circumstances may aug- 

ment or lessen their value. 

A circumstance, that may augment the value of a dictum, may be: — 

1. That it is " a deliberate and well-considered opinion."(t/) 

2. That it is consonant to known practice: " I give credit to the dic- 
tum of Judge Powys in Viner, not on the authority of the reporter, 
but because it is consonant to the known practice of Westminster Hall 
in other cases.''(t;) 

3. That it << is not a mere dictum, it is part of the argument, it is a 
main part of the argument." (m;) 

4. That as authority it has been cited on the bench: ^^I must con- 
fess, that I never before heard. that dictum cited as an authority; and the 
only claim, which it has, in my opinion, to that distinction, is the allu- 
sion to it by Mr. Justice Holroyd."(a:) 



(n) 6 Maale and 8. 185; 5 Baro. and 
Cr. 656, 576 ; 7 Tannt. 670, 671, 674; 8 
Ves. 680 ; 1 Meriv. 643. 

(«) 8 Ruis. 78 ; 3 Ves. 680. 

(/>) 5 Taunt. 747; 3 Ves. 630 ; 19 Yea. 
357,358,365; 3 Rum. 71. 

(q) 1 Vefl.Jun. 13. 

(r) 2 East, 17. 

(#) By Sir R, P. Arden, 2 Vea. Jun. 473. 

(i) 4Barr. 2068. ODtheimportaDoe,how- 
•▼61^ of the correetDetB here mentioned. Lord 
fldon has made thia obaeifation :— ** The 



caae in Atkyns is material ; and being under 
the painful necessity of stating an opinion, 
contradicting the passage in Atkyns, I must 
observe that it is most important, that dicta, 
not necessary to the decision, should be re- 
ported with the strictest accuracy possible." 
19 Ves. 365. 

(u) 3 Bligh New Rep. 107 ; 1 Dow and 
CI. 878. And eee 2 Crompt and M. 117. 

(v) By Lord Mansfield, 1 W. Bl. 101. 

(w) 5 Taunt. 159. 

(x) By Hallock, B., 1 Younge dt J. 399. 
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5. That it is an ancient dictum, which has in several cases been cited 
as authority, and no case has determined it not to be law: ^< I recur to 
the doctrine in Freeman. . . I am ready to admit that I do not 
know any case deciding that proposition so largely as it is there stated. 

If however no decision has gone to Uie extent of the doc- 
trine there stated, it may be also safely affirmed, that no case has deter- 
mined it not to be law; and it has been cited as authority in almost 
every case of a charity, that has since occurred. . . . How far 
that dictum in Freeman, from its antiquity of considerable authority, is 
to be supported, should this [the particular] case be taken to the House 
of Lords, is another question; but much consideration will be required, 
before we can come to a conclusion against it at this day.'*(y) 

6. That it is the dictum of a judge of great judicial character:(z) 
*< That [an opinion of Mr. Justice Heath,] is certainly ♦en- ^ , .« -. 
titled to great weight, as being the opinion of a very able »- ^ 
judge:"(a) << I thought so much respect due to the dicta imputed to 
Lord Hardwicke, as to pause upon the decision of a point, with regard 
to which he seemed to entertain an opinion different from that with 
which I was impressed. ''(A) 

A circumstance, that may lessen the yalue of a dictum, may be: — 

1. That it is void of principle.(c) 

2. That it is extra-judicial :(fl^) ** I observe tiiat this was not the 
point then in question, but only an opinion of Hobart's, declared inci- 
dentally in the argument of the case, and therefore ought to have the less 
weight :"(«) " The point was not in judgment before Lord Holt, and 
therefore the opinion then delivered by him, although entitled to great 
respect, has not the weight that would belong to a judicial decision of 
that very learned judge:"(y) "The opinions of judges, given upon 
points not before them, have certainly not so much weight, as when the 
points are before them:''(^) " The opinion given by Mr. Justice Heath 
on this subject, in the case of Bush v. Steinman, was extra-judicial. It 
has the weight properly belonging to the opinion of a very learnecL 
judge, but it could not be revised, and has not the authority of a judg- 
ment"(A) 

3. That it is a mere dictum, which has never been followed up.(i) 

4. That it is an obiter dictum only:(y) that the words "are nothing 
more than an obiter dictum, uttered upon a point totally different from 
that, which the Court had then to decide, and by a judge, who, in the 
discussion in which he uttered them, was in a minority." (Ar) 

*5. That it is an opinion at Nisi Prius onIy:(/) "The ^ ^.^ ^ 
authority in our law, upon which the right to glean is sup- L J 

ported, is a dictum of Sir Matthew Hale in ihe Trials per Pais; but 

(y) By Lord Eldon, 19 Veg. 487, 488. ( f) By Lord Ellenborough, 5 Maale and 

(z) 5 Barn, and Or. 576 ; 7 Taunt. 670, S. 185. 

671, 674 ; 3 Ves. 630. (^) By Sir R. P. Arden, 3 Yea. 630. 

(a) By Littledale, J., 5 Barn. & Or. 556. (A) By Abbott, C. J., 6 Barn. & Cr. 576. 

(6) By Sir W. Grant, 1 MeriT. 643. (t) ^ '^orn. and R. 257. 

(e) 11 Ves. 529, 530. Q) 4 Burr. 2068; 5 Bam. and Cr. 556 i 

Id) 3 Barn, and Aid. 122 ; 8 Rusa. 71, 2 Younge and J. 379. 

74; 1 Turn, and R.257. And tee 2 Crompt. (k) 1 Russ. 48. 

andM. 117. (/) 1 H. Bl. 53, 63. 

(e) By Lord Chancellor Cowper, 1 Stra. 
37. 
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though I entertain the highest respect for the authority and character of 
that great judge, yet it would be doing injustice to his memory, to take 
every hasty expression of his at Nisi Prius, as a serious and deliberate 
opinion :"(m) ** The passage cited from the Trials per Pais contains a 
dictum, but not a judicial opinion, of Sir Matthew Hale. Every one 
who hears me must acknowledge the impropriety of construing all the 
conversation, which passes between a judge and the counsel at Nisi 
Prius, as legal decision.''(n) 

6. That no such doctrine is to be found in another report of the same 
case by a learned judge, who joined in the judgment in that case: " It 
is to be observed, that no such doctrine is to be found in the report of 
the same case by Mr. Justice Blackstone, who joined in tlie judg- 
ment"(o) 

7. That the case did not call for the proposition so generally express- 
ed: " In the case of F. v. A., De Grey, C. J., indeed says, * When mo- 
ney is paid by one man to another on a mistake either of fact, or of law, 
or by deceit, this action (of money had and received) will certainly lie.' 
Now the case did not call for this proposition so generally expressed; 
and I do think that doctrine, laid down so very widely and generally^ 
where it is not called for by the circumstances of the case, is hut litUe 
to be attended to; at least it is not entitled to the same weight in a case, 
where the attention of the Court is not called to a distinction, as it is in 
a case where it is called to the distinction.''( p) 

8. That the doctrine is not referred to in a judgment, in any subsequent 
case, to which it would apply: << It is very singular, that in no subse- 
quent case is that doctrine ever alluded to, or introduced, though many 
r •so 1 ^^®^ must have occurred, to which it * would apply. Pos- 
L ^ sibly the Courts have not thought it necessary further to 
consider a mere dictum; but I can find no judgment of any Court, in 
which the Court has referred to those dicta. In one, and only in one 
case, do the counsel in argument allude to them, but the Court does not 
notice the argument In such circumstances, therefore, we are to look 
to subsequent decisions, and see how far such dicta, though coming from 
so high an authority, has been recognized. On the other hand, we find 
in previous, as well as in latter decisions, many things which have an 
aspect the other way.''(5') 

9. That the proposition is not supported by the authority, which the 
judge quoted for it(r) 

10. That in the decision of the case, in which the dictum occurs, the 
judge who expressed it was in a minority :(*) Lord Lyndhurst, estimat- 
ing such a dictum, says, — <^ Reference is made to the dictum of Lord 
Holt, in G. V. A. Whether that dictum be or be not accurately re- 
ported, I will not undertake to say; but in the judgment, in which it 
occurs. Lord Holt differed from the rest of the Court, and the decision 
was contrary to his opinion.''(/) 

11. That the case, in which the dictum is found, is inaccurately re* 
ported: Lord Lyndhurst, citing a case on account of a dictum, which 

(m) By Lord Loughboroagh, 1 H. Bl. 68. (9) By Gibbs, C. J., 7 Taunt. 671. 8«e 
(n) By WiUon, J., 1 Bl. 63. alto 1 Younge and J. Z99. 

(0) By Gibbs, C. J., 5 Tannt. 747. (r) 3 Barn, and Adol. 673; 3 Rus9. 88. 

( P) By Gibbs, J., 6 Tannt. 153. (t) 1 Rum. 48. 

(0 3 Rum. 87, 88. 



or DICTA EXPRXSSED ON THE BENCH. 31 

occurs in the report of the judgment, remarked, << In the first place, this 
is a mere dictum, and was not essential to the diecision of the case. It 
is also to be observed, that the case is most inaccurately reported. As 
stated in Atkyns, it is unintelligible; and it is only by attending to the 
correction of it in a note by Mr. Cox,(t/) that we are able to ascertain 
what the true facts were. I mention this circumstance for the purpose 
of showing, that in G. v. K., not much reliance can be placed on the 
accuracy of the reporter."(») 

13. That the same judge has expressed an opinion tending a contrary 
way:(M7) « Here is the opinion of a very learned judge ^ <^-. ^ 
•[Lord Hardwicke] not essential to the decision of the par- *- ■■ 

ticular case, conformable to an opinion said to have been expressed by 
him in another case, where also it was not essential to the decision. But 
in considering what weight these dicta are entitled to, it is material 
to consider, whether the same judge has ever expressed an (minion tend- 
ing a contrary way. . . . The opinion expressed by Lord Hard- 
wicke [in B. V.D.J is at variance with the other dicta I have referred to; 
and when we are considering to what degree of respect the language, so 
attributed to that learned judge, is entitled, we are justified in setting the 
one dictum against the other."(ar) 

It remains in conclusion to state, naming an obvious place of a dic- 
tum in the line of authority, that, generally speaking, it must, as a less 
authority, give vvay to a case decided. (y) Lord Mansfield, speaking of 
a dictum in 10 Modern Reports, says, — **The obiter saying m 10 Mo- 
dern (if it was a book of better authority than it is) would signify noth- 
ing, when the determinations are the other way/'(2) And the same 
learned Lord, with reference to a dictum of Chief Justice Holt, ob- 
served, — « That is an obiter saying only, and not a resolution or deter- 
mination of the Court, or a direct solemn opinion of the great Judge, 
from whom it dropped. . . . This mere obiter opinion ought not 
to weigh against the settled direct authority of the cases, which have 
been deliberately and upon argument determined the other way."(a) 
And Lord Kenyon, adverting to an opinion imputed also to Chief 
Justice Holt, but which opinion he did not believe came from him, 
added, — << But if he had delivered such an opinion, it is a sufiicient an- 
swer that the contrary has been expressly adjudged in more modem 
times by all the judges, in the case before Mr. Baron Adams at Shrews- 
bury."(6) 

A last observation that may be made is, that a decision p « ito 1 
may *be right, notwithstanding some dicta in it which can- ^ -I 

not be supported. Accordingly Lord Ellenborough once had occasion 
to say, — ^^ I think the case of M. v. C. was rightly decided, though per- 
haps there may be some expressions found in it, which go further than 
the case required, or the law warranted. "(c) A similar remark has 
fallen from Mr. Justipe Chambre, — "The case of R. v. B., is, in the main, 
right, though some of the points asserted in that case may not be tena- 

(tt) See 1 P. W., ed. Cox, 468, n. (x) 1 Barr. 168. 

(v) 3 RaM. 71. (a) 4 Burr. 2068. 

(w) 3 Veg. 630. h) « Rest, 17. 

(x) By Lord Lyndharat, 3 Rqm. 77—83. (c) 2 Maale and 8. 50. 

(y) 7 Taunt. 674 ; I Younge and J. 399 ; {d) 4 Taant 626. 
1 Tom. and R. 267; 3 Ruas. 85» 86. 
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OP THE FOLLOWING ARGUMENTS :— 

1. Convenience^ Public Policy y and Inconvenience. 

2. Analogy. 

3. •/? Fortiorij that is^ a Minori ad MajuSy or a Majori ad Minus, 

4. Ex Jlbsurdo. 

1. Genebal convenience is a principle of legal judgment(a) Non 
solum quod licet^ sed quid est conveniens est consiaerandum, (b) Con- 
venience may so be used, << not indeed so as to control the law, but as a 
guide in doubtful cases, and on untrodden ground."(c) Accordingly- 
some cases are met with, in which convenience has been ai ground of the 
decision. (</) It is Lord Eenyon's opinion, that convenience << ought to 
turn the scale, when there are contradictory cases."(«) 

General convenience, or a species of it, is, public policy or considera- 
tion; which is a ground of legal judgment(y*) In a judgment given 
by Lord Hardwicke, his lordship expressly said, — ^^ Reasons of public 
r *54 1 ^®"®^^ *"^ convenience weigh *greatly with me, and are a 
•• J principal ingredient in my present opinion/'(A:) 

General inconvenience, or mischief,(/) is a principle of legal judg- 
ment(in) In Littleton it is common to find law rested on the argu- 
ment of general inconvenience.(n) His learned commentator also con- 
stantly acknowledges the force of it;(o) as where he says, " ^Srgumen- 
turn ab inconvenienti plurimum valet in lege;^\p) "An argument 
drawn from inconvenience is forcible in law ;"(§') " The law, that is 
the perfection of reason, cannot suffer any thing that is inconve- 
nient "(r) 

Many modern authorities acknowledge the force of the argument of 
inconvenience ;(«) and several cases, ancient and modern, occur, where 
inconvenience has been a ground of the decision. (/) It finds an appro- 

(a) 4 Darn and E. 243, !^45; I Taunt. 218; 3 Atk.757; Calvin's case, 7 Co. 4 

366 ; 1 Eden, 230 ; 1 W. Bl. 166 ; 3 Barn, b, 26. 

and Cr. 156. (n) Litt 88. 87, 138» 139» 231, 269, 434, 

(6) Co. Litt. 66 a. 440, 478, 666, 722, 780. 

(e) 4 Dam. and E. 243. (o) Co. Litt. 261 b ; 6 Co. 80 b ; 4 Dnm. 

{d) The King ▼. St Catherine's Hall, 4 and E. 243; 6 Dam. and £. 486. 

Bum. and E. 233; Sadgrove ▼. Kirby, 6 (j>) Co. Litt 66 a. 

Dura, and E. 483. (q) Co. Litt 97, 152 b. 

{e) 6 Dum. and E. 486. (r) Co. Litt. 97. 

(/) 5 Bam. and Aid. 287 ; 8 Bam. and (t) 5 Dam. and E. 396 ; 7 Taont 496 ; 

Cr. 156 ; 3 Bing. 538 ; 5 Bing. 169 ; Cas. 3 Brod. and B. 79—81 ; Cas. T. Talb. 116, 

T. Talb. 142 ; 3 P. W. 393, 394; 1 Atk. 141 ; 2 P. W. 688 ; 3 P. W. 394 ; 2 Vea. 

362 ; 2 Atk. 136 ; Ambl. 235 ; 2 Anstr. 539 { sen. 34 ; 1 Eden, 230 ; 1 W. Bl. 165, 166 ; 

4 Bro. O. C. 124 ; 8 Madd. 114 ; 1 Sch, and 2 Atk. 366 ; 3 Atk. 765. 

Le£ 312 ; 2 Ball, and B. 478. (f) Fermor's case, 3 Co. 79, cited 8 Atk. 

(k) Lawton t. Lawton, 3 Atk. 16. 757, and 1 Dick. 220 f Conltei^s case, 6 Co. 

(I) Litt 8. 434 { 3 Co. 79 ; 1 Dick. 220; 30 ; Raynard ▼. Chase, 1 Barr. 2; Rex t. 

8 Atk. 757. Stephens, ibid, 433 ; Ball t. Herbert, 8 Dnm. 

(tn) 3 Co. 79 ; 5 Co. 30 b ; 3 Bam. and and E. 253, 262 ; The King t. Beeston, ibid, 

Cr. 156 ; 7 Taunt 496 ; 3 Bing. 590; 1 Dick. 592 ; Deeks ▼. Strutt, 5 Dam. and E. 690; 
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priate place in new, or doubtful, cases, (u) In them it is a guide <<in 
considering what the law is."(v} But inconvenience is not a matter, 
that can avail against settled law.(t^) The Benches of Law and Equity 
concur in *saying, — *^n doubtful cases, arguments from in- p ^,^ - . -, 
convenience are of great weight:"(a?) "The a^sument ab ^ -* 

inconvenienii undoubtedly is of weight, especisuly in a new case:"(y} 
<^ The argument of inconvenience is of fair application in a new and 
doubtful case:"(z) "Arguments of inconvenience are sometimes of 
great value upon the question of intention. If there be in any deed or 
instrument equivocal expressions, and ereat inconvenience must neces- 
sarily follow from one construction, it is strong to show that such con- 
struction is not according to the true intention of the grantor. But 
where there is no eauivocal expression in the instrument, and the words 
used admit only oi one meaning, arguments of inconvenience prove 
only, want of foresight in the grantor; but because he wanted foresight. 
Courts of justice cannot make a new instrument for him; they must act 
upon the instrument as it is made:"(a) " In questions, the decision of 
which depends on the principles of the common law, and which are at- 
tended with dij£culty and doubt, I have been used to look forward to 
the consequences, which must result from the decision. If great in- 
conveniences will result from one decision, which may be avoided by a 
different course, I think that the Court ought, before it decides, to be sa- 
tisfied that the law is clear, and tliat it imperatively calls for a decision, 
which will produce these inconveniences; to this extent only do I sufTer 
the idea of inconvenience to affect my mind:"(6) "If there be any doubts 
what is the law, judges solve such doubts, by considering what will be the 

ijood or bad effects of their decision :"(c) " Whatever may be the ef- 
ect of the prevailing fashions of the times, I do not think that the ar- 
Ement of inconvenience, arising out of those fashions, can at any time 
relied upon against a current of decisions :"(£^) As to inconve- 
niences, if the law is clear, they afford no argument *of •, «^g ^ 
weight with the judge. The legislature(e) only can re- -* -■ 

medy them. They are properly considered only in a case where the 
Court entertains doubts:"(/) " Judges must judge according as the law 
is, not as it ought to be. But then the premises must be clear out of the 
established law, and the conclusion well deduced, before great incon- 
veniences be admitted for law. But if inconveniences necessarily fol- 
low out of tlie law, only the Parliament can cure them.'*(^) The learned 

Scott ▼. Scholfly, 8 East, 467 ; Hanrey ▼. 485 ; 5 Maale and 8. 342 ; 1 Eden, 230 : 1 

Crickett, 5 Maole and 8.836; Blnndeil v. W. Bl. 165, 166; 2 Eden, 184; AmbL 430. 

Catterall, 5 Barn, and Aid. 268, 310 ; May (x) By Heath, J., 1 H. Bl. 61. 

T. Brown, 3 Barn, and Cr. 113, 131; 4 (y) By Lord Hardwicke, 1 Dick, 218,3 

Dowl. and Ryl. 670 ; The King t. Mayor of Atk. 757. 

Portamonth, 3 Barn, and Cr. 152 ; 4 Dowl. (z) By Dallas, J., 7 Tannt 527. 

and Ryl. 767; 8teel t. Houghton, 1 H. Bl. (a) By 8ir J. Leach, 3 Madd. 540. 

51,61; Compton t. Collinson, ibid, 334, (6) By Burrongh, J., 7 Tannt. 496. 

350 ; Nicholson t. Chapman, 2 H. Bl. 258, (e) By Best, C. J., 3 Bing, 590. 

259 ; Crosby t. Percy, 1 Taunt 364 ; 8te- (</) By Lord Eldon, 2 Bos. and P. 109. 

▼ens ▼. Dethick, 3 Atk. 39 ; Forman ▼. (e) See also 2 Bos. and P. 109, 125, and 

Homfray, 2 Yes. and B. 329. 4 Yes. 332. 

(ii) 1 H. Bl. 61 ; 7 Tannt 527; 1 Eden, (/) By Lord Northington, 2 Eden, 184, 

812 ; 1 W. Bl. 150 ; 1 Bro. C. C. 165. Ambl. 430. 

(v) 3 Barn, and Cr. 131. (^) By Yaoghan, C. J., Yaugh. 285. 

(w) 2 Boa. and P. 109, 125; 8 East, 484, 
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chief justice, who delivered the last-mentioned opinion, says, to the 
same effect, in another case, what Chief Baron Parker pronounces to he 
the true rule,(fl^) that, "Where the law is known, and clear, though it be 
unequitable and inconvenient, the judges must determine as the law is, 
without regarding the unequitableness or inconveniency. Those de- 
fects, if they happen in the law, can only be remedied by Parliament; 
therefore we find many statutes repealed, and laws abrogated by Parlia- 
ment, as inconvenient, which before such repeal or abrogation were in 
the Courts of Law to be strictly observed. But where the law is 
doubtful, and not clear, the judges ought to interpret the law to be as is 
most consonant to equity, and least inconvenient And, for this reason, 
Littleton in many of his cases resolves the law not to be that way which 
is inconvenient; which Sir Edward Coke in his comment upon him 
often observes, and cites the places."(e) 

The weight, and even the existence,(/) of an inconvenience is some- 
times a matter of dispute. And often an inconvenience on one side of 
a question is balanced by an inconvenience on the other. (;^) For in- 
stance, when, on the construction of a marriage settlement, the question 
is, whether a daughter's portion is payable in the lifetime of her father; 
the child may suffer an inconvenience in its obligation to wait for it un- 
P *K7 n ti^ ^^^^ *parent'8 death; and an inconvenience may accrue 
*- -"to the father by his child's independence at the age of 21, 

or earlier marriage. In the mind of one person, the former of these 
inconveniences may outweigh the latter of them;(^) while, in another 
person's opinion, the latter may outweigh the former. (t) 

Sir E. Coke advances so far as to say, Nihil quod est inconveniens 
est licit um,{j) This doctrine certainly needs some qualification; and a 
qualification it perhaps receives from that learned writer, when he says, 
— " Quod est inconveniens non pertnissum est in lege; An argument 
ab inconvenienti is forcible in law;"(^) ^^ ^rgumentum ab inconveni- 
enti est validum in lege, quia lex non permit tit aliqttod inconvenu 
ens;^\l) " An argument ab inconvenienti is forcible in law, and judges 
are to judge of inconveniences as of things unlawful ;"(m) "Here note 
three things; first, that whatsoever is against the rule of law is incon- 
venient; secondly, that an argument ab inconvenienti is strong to prove 
it is against law; thirdly, that new inventions (though of a learned 
judge in his own profession) are full of inconvenience, /^enru/o^t/T?! est 
res novas et inusitatas inducere; eventus varios res nova semper 
habet;^\n) — expressions that tend to show his only meaning to be, that, 
against the introducing or establishing of a particular doctrine, incon- 
venience is a forcible argument 

The argument of inconvenience is, under many circumstances, allowed 
to avail to this extent, — that the law will sooner suffer a private mis- 



(cf) 1 Alk. 43. (i) Reresby v. Newland, 2 P. W. 93 ; 

(tf) Vaugh. 37. Stevens v. Dethick, 3 Alk. 39—1 P. W. 

{/) 7 Taunt. 627, 528. 709 ; 2 Atk. 356 ; 1 West Cas. T. Hardw. 

(g) 1 Eden, 210, 211,212; 1 W. Bl. 435 ; 6 Ves. 376— 379. 

149, 160; 3 Madd. 539. (j) Co. Litt 66 a, 97, 178 a, 258 b. 

{h) Greaves ▼. Mattison, T. Jones, 201, {k) Co. Litt. 178 a. 

cited 1 Salk. 160, and Cas. T. Talb. 33; (/) Co. Litt 268 b. 

Smith T. Evans, Ambl. 633.-6 Ves. 376— (m) Co. Litt 279 a. 

379. (n) Co. Litt 379 a. 
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ehief, than a public inconyenience:(o) Lex ciihis tolerate wilt privet 
turn damnum quhm publicum malum:( p) *^ It is better, saith the law, 
to suffer a mischief that is peculiar to one, than an inconvenience that 
may prejudice many:"(9) *"^^ ^^ holden for an inconveni- r »cc> n 
ence, that any of the maxims of the law should be broken, ^ J 

though a private man suffer loss; for that, by infringing of a maxim, 
not only a general prejudice to many, but in the end a public uncertainty 
and confusion to all, would follow. '^(r) 

A ground of decision in a modern case was, that, '< according to the 
rule laid down by Littleton and Lord Coke, it is better to submit to a 
particular inconvenience, than introduce a general mischief."(5) 

2. Analogy is an ailment, or guide, in forming a legal judgment,(/) 
and very^ commonly is a ground of a judgment (t^) 

With regard to time, beyond which the Courts will not go back to 
disturb some possession or right, they frequently fix that time by analogy 
to the point of limitation in an Act of Parliament;(t;) as the Statute of 
Limitations of Actions, 21 James I. c. I6y(w) or the Statute 10 William 
III. c. 14, concerning Writs of Error, (a?) 

The authority and force of analogical reasoning have been adverted 
to on the bench in the following terms: — On a question before Sir T. 
Plumer, this learned judge said, — ^* I have bestowed considerable time 
and attention in the examination of this question, but have not been suc- 
cessful in my search after authorities on the subject It is necessary, 
therefore, to proceed upon principle, and decisions in analogous 
cases.''(y) And in a case relative to presentation to a church, Littledale, 
J., *speaking of the rights of church patronage, says, — r ^cq 
" The state of patronage is as much diversified in England L ^^ J 
as it is possible to be; all classes in the community, that can be enumer- 
ated, have patronage belonging to them, and their rights are to be de- 
termined by legal principles; and,, where there has been no decision or 
practice or received opinion, then by analogy as far as can be coUect- 
ed."(r) And, in the same case, Best, C. J., said, — "As neither the 
records of Westminster Hall, nor of the church, furnish any rule or 
practice to assist me in coming to a decision, I endeavoured to find other 
cases, from which I could safely reason by analogy to that now to be 
decided.^' And he adds, — " In all sciences, analogical reasoning must 
be pursued with great caution. (a) Minute differences in the circum- 



(o) Litt. 8. 231; Hob. 224; Cas. T. Talb. 140,3 P. W. 391; Smith t. Clay, 3 

Talb. 116. Bro. C. C. 639 n., Ambl. 646 { Bonney t. 

(p) Co. Litt 162 b. Ridgard, 1 Cox, 146; Price t. Lytton, 8 

Iq) Co. Litt. 97 b. Rusa. 206; Sanden t. King, Madd. & Geld 

(r) Co. Litt. 162 b. 65. 

(8) EmeraoD v. Lasbley, 2 H. Bl. 252. (o) Smith v. Clay, above. 

(0 7 Baro. 6l Cr. 168 ; 3 Bing. 265 ; 8 (v) Wiochelaea causes, Smith v. Clay, 

Biog. 557, 663; 3 Atk. 313 ; 1 Eden, 212; and Bonney t. Ridgard, above ; Knowlee t' 

1 W. Bl. 151 ; 5 Yes. 675, 676; 3 Swanst. Spenee, 1 £q. Cas. Abr. 315; Anon. 3 Atk. 

561 ; 1 Turn. & R. 103, 338 ; 1 Ruas. & M. 813. 
352, 475, 477. (x) 4 Burr. 1963; AmU. 648 ; 3 Bro. C. 

(tt) WincheLsea caoiei, 4 Barr. 1 962, C. 639, 640, n. 
2022; Sannderaon t. Rowles, ibid, 2068; (y) 3 Swanst. 561. 
The King ▼. Essex, 4 Dum. & £. 591 ; The (x) 7 Barn. & Cr. 168. 
King V. Lincoln's Inn, 4 Bam. & Cr. 855, 7 (a) On Caution, see alio 1 Rnif. and M. 

Bowl, and Ryl. 251 1 Law ▼. Law, Cas, T. 477. 
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stances of two cases will prevent any argument from being deduced firom 
the one to the other."(6) 

3. A further argument, that may be a material of a judgment, is, the 
argument i fortiori; namely, i minori ad majtia, or a majori €mI 
mintts. 

The force of this argument, and, if needful, proof of its authority, 
may be drawn from Littleton, and his learned commentator. Littleton, 
in section 418, says, — " If a man will enfeo£f another without deed of 
certain lands or tenements, which he hath in many towns in one county, 
and he will deliver seisin to the feoffee of parcel of the tenements with- 
in one town, in the name of all the lands or tenements which he hath 
in the same town, and in other towns, &c., all the said tenements, &c., 
pass by force of the said livery of seisin to him, to whom such feoffment 
in such manner is made; and yet he to whom such livery of seisin was 
made hath no right in sdl the lands or tenements in all the towns, but 
by reason of the livery of seisin, made of patrcel of the lands or tene- 
ments in one town: ^ mulid for tiori^ it seemeth good reason that when 

r *fiO 1 ^ ™^^ ^^^ ^^^ ^ enter into the lands or tenements in 
L ■* divers *towns in one same county, before entry by him 

made, that by the entry made by him into parcel of the lands in one 
town, in the name of all the lands and tenements to which he hath title 
to enter within the same county, this shall vest a seisin of all in him, 
and by such entry he hath possession and seisin in deed, as if he had 
entered into every parcel.'* A comment of Sir Edward Coke on this 
section is, — ^^ ^ mulfd foriioriy or ^ minore ad majuSj is an argument 
frequent in our author, and in our books; the force of argument in this 
place standing thus: if it be so in a feoffment passing a new right, much 
more it is for the restitution of an ancient right, as the worthier and 
more respected in law, which holdeth affirmatively, as our author here 
teacheth us.''(c) Again, in section 438, Littleton says, — ^^ If a recovery 
be by default against such a one as is in prison, he shall avoid the judg- 
ment by a writ of error, because he was in prison at the time of the 
default made, &c. And for that such matters of record shall not hurt 
him which is in prison, but that they shall be reversed, &c., A mulio 
fortiori it seemedi that a matter in fact, scilicet, such descent had when 
he was in prison shall not hurt him, &c., especially seeing he could not 
go out of prison to make continual claim." And on this section a com- 
ment of Sir E. Coke is, — ^^ Here is an argument, it minori ad majus 
[it majori ad minits,']{d) and the force of our author's argument is this: 
If a man in prison shall not be bound by a recovery by default for want 
of answer in Court of Record in a real action, which is matter of re- 
cord fthe height and strength whereof hath been somewhat touched,) & 
mullo fortiori a descent in the country, which is matter of deed, shall 
not for want of claim bind him that is in prison. And as the argument 
(i minori ad majus doth ever hold (as our author hath already told us) 
affirmatively, so the argument h majori ad minus doth ever hold nega- 
tively, as our author here teacheth us; and the reason hereof is this, 
r *61 1 ^^^^ ^^ *minori valet, valebit in majori; et quod in ma-- 
L J jori non valet, nee valebit in minori.^\e) 

(b) 3 Bing.265. (c/) A correction made in 1 Inst, ed. Htr- 

(c) Co. Lift 253 8« grave & Butler. 

(e) Co. Litt 260 a. 
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The argument it fortiori appears to be recognized, and to be a ground 
of the judgment, in two modern cases, (y) 

4. An argument drawn from absurdity, ex absurdOy may be a ground 
of a judgment(^) 



♦CHAPTER VII. [ *62 ] 

OF PRACTICE. 

Practice is authority, and a material of a judgment;(a) namely, 
practice which comes witiiin the description of " settled'* practice;(6) 
or " the constant current of practice ;"(c) or " a long continued series of 
practice;''(^) or ^^ a long course of practice, sanctioned by professional 
men;''(e) or "uniform practice for some length of time."(y) 

And this practice, which may be a material of a judgment, may be, — 
"judicial practice ;"(§') or the practice of Pleaders,(A) Convey ancers,(») 
or Magis1xates;(y) or the practice of a Court,(A?) or office belonging to 
a Court, as the Crown Office,(/) or the Masters' Offices.(m} 

A comprehensive opinion of Lord Ellenborough is, — " It is not only 
from decided cases, where the point has been raised upon argument, but 
also from the long continued practice of the Courts, without objection 
made, that we collect rules of *law."(n) And it is an ob- ^ ^,^gg -i 
servation of Lord Eldon, that, " an inveterate practice in L -■ 

the law generally stands upon principles, that are founded in justice and 
convenience." (o) 

Uniform practice of late years may sometimes be considered as over- 
ruling an early decision. (/?) And it multd fortioriy "long contrary 
usage ought to go a great way towards overturnine any old dictum." (9) 

Lord Eldon sustains a particular jurisdiction of the Court of Chan- 
cery in these terms: — ^^ It has not been doubted at the bar, that this 
jurisdiction belongs to the Court, and to the individual who sits in it 

(/) Bartlett ▼. Hebbes, 5 Darn, and E. Wilm. Notea, 218, 219, 226 ; 2 Bos. and P. 

686 ; King ▼. Foster, 2 Taont 167. 26 ; 2 Brod. & B. 674, 675, 599, 611, 612; 

(jr) Co. Liu. 11a; Moor ▼. Black, Cas. 4 Ves. 322, 327; 10 Yes. 272; 1 Turn, and 

T. Talb. 127; Cook ▼. Dackenfield, 2 Atk. R. 86, 87; 3 Russ. 432. 
666. (j) 3 Manle and 8. 5, 6 ; 1 Brod. and B. 

(a) 7 Dam. and E. 742,743; 16 East, 563—566. 
226 ; 3 Maule and S. 5, 6 ; 1 Brod. and B. (ib) 4 Burr. 2566, 2570—2572 ; Wilm. 

663—666, 595 ; 2 Brod. and B. 600, 612 ; 2 Notes, 96, 97, 102, 264, 330 ; 1 P. W. 213 ; 

Eden, 74 ; 1 Tarn, and R. 75 ; 2 Ross. 570, 8 Yes. 520 ; 2 Rass. 581, 582 ; 1 Russ. and 

681, 582 ; 1 Mylne and K. 239, 246. M. 239, 246—248 ; 1 Sim. & 8t 120, 249, 

(6) 2 Ross. 19. 433, 448 ; 2 Sim. and St 226; 2 Sim, 33, 

(e) 2 Russ. 670. 86 ; 2 Younge & J. 4^ 5. 

(«0 5 Dum. and E. 380. (Q 5 Ihim. and E, 380. 

(e) Jacob, 232. (m) 1 Sim. and St. 272, 273. 

(/) 1 Younge dc J. 167, 168 ; 2 Crompt. (n) 15 East, 226. 
and M. 55. (0) Back, 279. 

(^) 2 Ross. 19. (p) The King t. Kinnear, 2 Bam. and 

(h) 1 East, 210, 211. Aid. 467. 

(t) 2 P. W. 690; Ambl. 285, 681; 2 {q) 4 Burr. 2294. 
Eden, 64, 74; I Dam. and E. 771, 772; 
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It is right that the bar should so treat the subject, because (whether it 
be fit or not that such a jurisdiction should be suffered to remain) I take 
it to have been long settled by judicial practice, that such is the law of 
the country; and, when it has been so settled, counsel do not act ac- 
cording to a right view of their duty, if they seek to disturb that settled 
course of practice. That settled course forms the law of the land; and 
the judge is bound to follow that law so settled, and to see that it is put 
into execution." (r) 

The authority of the practice of Conveyancers, is in a marked man- 
ner, insisted on in the following judicial opinions. In Smith v. The 
Earl of Jersey, a case in the House of Lords on a power to lease, Lord 
Eldon said, — << Such have been the habits of my professional life, that I 
cannot possibly think that we have considered all the authority to be 
taken into consideration upon this subject We hear of the practice of 
conveyancers, and that amounts to a very considerable authority; and I 
am justified in that assertion by the opinions of the greatest men who 
have sat in Westminster Hall, who, I am persuaded, in many instances, 
if matters had been res integrasy would have pronounced decisions very 
different from those, which they thought proper to adopt, if they had 
r *64 1 ^^^ taken notice of the practice of conveyancers as •au- 
L J thority."(5) In the same case. Lord Redesdale observed, — 

<< With respect to what has been said as to general opinions upon the 
subject, and as to the practice of conveyancing, I cannot agree with 
much that has dropped; because I do conceive, that the law has fre- 
quently been decided, even in the construction of Acts of Parliament, 
upon what has been the general understanding of lawyers, as to the true 
intention of those Acts of Parliament; and I will instance such a case 
under the Statute of Jointure. Your Lordships' House determined, i|i 
the case of Drury v. Drury, that a rent-charge settled on an infant was, 
within the Statute of Jointure, 27 Hen. YIII., c 10, a good bar of 
dower; not because such was the literal interpretation of the statute, but 
because such had been the constant practice of conveyancers and oUiers 
touching the subject; and it was expressly upon that ground, that your 
Lordships' decision at that time went; and I do conceive it is of the 
utmost importance that your Lordships should guide your judgment by 
that criterion, whenever it can be applied; for, otherwise, all property 
must be in hazard. It is more especially of importance with regard to 
marriage settlements. They are ordinarily prepared by those persons, 
who employ their minds in the construction of deeds; and what persons 
of that description consider to be the law, acted upon for a length of 
time, and not disputed in Courts of Law, should be taken to be the 
general impression upon the minds of lawyers upon the particular sub- 
ject How are you otherwise to understand the intent of parties in a 
settlement, which really and truly is as much, I may say, the view 
which the person who prepared it has upon the subject, as the view of 
the parties; for the parties, to a certain degree, are ignorant of the words 
that are used, unless so far as they are advised by the persons whom 
they consult; and, therefore, the practice of conveyancers upon subjects 
of this description is, I conceive, a most important consideration, and, 
wherever that has prevailed for a great length of time without impeach- 

(r) 2 Ross. 19. («) 2 Brod. and B. 698. 
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ment in a Court of justice, I take *it ought to be considered ^ ^^g - -. 
as a true exposition of the law."(/) On another occasion, *- -' 

Lord Eldon repeated his former opinion in these words, — " I cannot 
help saying, what I said in the case of the Jersey leases, that a long 
course of practice, sanctioned by professional men, is often the best ex- 
positor of the law."(M) This opinion is reiterated by the same learned 
judge in a case, which he expressly decided on the practice of convey- 
ancers. His Lordship here said, — " Whatever other people may say 
upon the subject, I think that the practice of conveyancers has settled 
a great deal of law, and if we have got no further than this, that the an- 
tecedent practice has been doubted, I should be disposed to abide by 
that antecedent practice. I put this case therefore on the practice of 
conveyancers; and, after the abuse which I have heard at the bar of the 
House of Lords, and elsewhere, upon that subject, I am not sorry to 
have this opportunity of stating my opinion, that great weight should 
be given to that practice.''(i;) 

It remains to notice an opinion of Chief Justice Dallas. The learned 
judge is perhaps to be understood to speak merely of practice that is 
unsettled. After adverting to the sense of the profession, and a certain 
objection regarding a lease, he says, — " I allow to these topics their 
weight, and much weight undoubtedly belongs to them; but if, when 
strictly examined, the practice proves to have crept in against principle, 
and is not pretended to depend upon any positive authority, I can only 
say, that, being bound to look at the objection, now that it is made, 
I must decide upon principle; and if principle and practice are at vari- 
ance, practice must give way; and, in this case, as in others, if the mis- 
chief be extensive, the proper remedy, if such there be, must be sought 
for and applied elsewhere.^'(w?) 



♦CHAPTER VHL [ *66 ] 

OP LEX MERCATORIA; THE LAW OR CUSTOM OF MERCHANTS. 

A BODY of laws, which govern some commercial transactions, is called 
the Law or Custom of Merchants,(a) or Lex Mercatoria. (b) 

A part of this body is peculiar to England, and so far as it is not 
created by statute, as Magna Chartaf{C) or the statutes De Mercato- 
ribuSy{d) or of the Staple,(c) is a part of the common law of the coun- 
try.(/) And it includes law relative to merchant ships and seamen.(f ) 

(0 2 Brod. and B. 611 ; 7 Price, 523, (c) 9 Hen. HI., c 30; 3 Init. 57. 
524. {d) 11 Edw. I; 18 Edw. L, st. 3, c. 1. 

(«) Jacob, 232. \e) 27 Edw. lU., stat. 2, c. 1 ; 27 Edw. 

(v) Howaid ▼. Dacane, 1 Tarn, and R. III., at. 2, c. 9 ; 4 Inst 237. 
86, ated 3 Rqsb. 432. (/) 1 Inst 182 a ; 2 Inst 58 ; Hale's 

(w) 2 Brod. and B. 681. Hist Com. L^ ch. ii., ed. 1820, p. 23 $ 1 Bl. 

(a) Winch, 24; 2 Burr. 692; 3 Burr. Com. 75; Winch, 24; 2 Barr. 1225, 1226, 

1669 ; I W. BI. 299 ; 1 Bl. Com. 75 ; Co. 1227, 1228 ; 3 Bnrr. 1669; 1 W. BL 299 ; 

Litt lib. 7 Dnm. and E. 210 ; 1 Meriv. 564. 

(Jb) 1 Inst 11 b, 182 a; 2 Inst 58; Hale's {g) Catter ▼. Powell, 6 Dnm. and E. 

Uiit Com. L., ch. ii., ed. 1820, p. 23 ; 1 320 ; and see 2 Bnrr. 692 and 887. 
BL Com. 75 ; 2 Bnrr. 1228. 

q2 
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Another part of die aame body is a foreign law, which the common 
law of England often in some degree regards,(A) and sometimes adopts 
by incorporating it in itself. (/) 

With respect to the Ltx Mercatoria peculiar to England, and which 
is a part of the common law of the country, it is observable that this 
law shares the nature of other branches of the common law. As, for 
r *fi7 1 ^^^°^P^^' ^ ^^^^ proportion of the *law of real property has 
■- -^ originated in the practice of landed proprietors, namely, in 

their deeds and wills, the dispositions made in which, the Courts some- 
times confinn, stamping them with the authority of law,(y) and at other 
times declare to be invalid ;(Ap) so, in like manner, a large proportion of 
the mercantile law has originated in the practice of merchants, namely, 
in their commercial transactions,(/) of which the Courts have upheld 
some, and invalidated others.(m) The practice of landed proprietors, 
that is so upheld, is law:(n) and the practice of merchants, that is so 
sustained, likewise is law.(o} And as conveyancing practice, when by 
long prevalence settled, is iaw;(/7) so commercial practice, when so set- 
tled, IS law too.(^) But as it is not every practice in conveyancing, that 
is valid, as, for example, the common attempt to create a perpetuity ;(f) 
so it is not every commercial practice that is valid.(«) Merchants intro- 
duce a practice: it is the Courts only which can determine its legality. (/) 
Until this practice or usage is judicially determined to be law, the Courts 
admit evidence of it(u) But this evidence is not admissible, after such 
judicial determination ;(v) in other words, after << the law is already set- 
tled."(t£y) On litigated questions, which involve, or relate to, commer- 
cial transactions, a usage of merchants is a guide, which the Courts take 
r *68 1 **° ascertaining the judgment, which it is their duty* to 
>- ^ give;(ar) and to most mercantile usages they avow extreme 

respect (y) 

Some of the above propositions, relative to the ZjCx Mercatoria pe- 
culiar to England, are sustained by the following judicial opinions. — 
In a case at Nisi Prius before Lord Kenyon, witnesses were called to 
prove, that it was the constant usage and course of trade for wharfingers 
to have a lien upon goods in their possession, for their general balance. 
Lord Kenyon held, that, that being the case, he was bound to take it to 

(A) 3 Barn, and Aid. 406 ; 5 Barn, and (q) Ediev. E. I. Comp., above. — 6 Dam. 

Aid. 478, 480. and E. 824 ; 1 M'CleL and Y. 190, 191. 

(i) 1 MeriT. 664; 6 Bam. and Aid. 478, (r) Duke of Marlborough y* Earl Godol- 

480. pbin, above; Seaward ▼. Willock, 6 Eaat, 

(J) The Dake of Norfolk's case, 3 Ch. 198. 

Cas. 1, 3 Swanet. 464 ; Thellutaon ▼. Wood- (•) 7 Dam and E. 310. 

ford. 4 Ves. 227, 11 Vea. 112. (t) 2 Burr. 1224, 1226, 1228 ; 7 Burn. 

(k) Duke of Marlborough ▼. Earl Go- and £. 210. 

dolphin, 1 Eden, 404, 8 Br. P. C.,ed.Toml. (u) Cutter ▼. Powell, 6 Dum. and E. 

232. 820.— Winch, 24; 1 M*Clel. and Y. 190, 

(/) 7 Dum. and E. 210. 191; 2 Dow and CL 168; 2 Bligh New 

(m) Ibid. Rep. 167. 

(n) Dake of Norfolk's caae, and Thellua- (v) Edie ▼. East India Comp., above. — 

aon V. Woodford, above. 3 Burr. 1669; 2 Dow and Ci. 168; 3 

(«) Edie V. East India Comp., 3 Burr. Bligh New Rep. 157. 

1216, I W. Bl. 296. (w) 2 Burr. 1222, 1224, 1226, 1226. 

(p)2 Brod. and B. 699, 611, 612; 1 (x) Cutter ▼. Powell, 6 Dum and K. 320. 

Turn, and R. 86, 87 ; 3 Russ. 482. And (y) 6 Dum. and £. 324, 336 ; 1 MOkL 

see the preceding Chapter. and Y. 191. 
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be the clear and settled law of the land; because the usage of trade con- 
stitutes the recocnized law of the land, and the law would adopt it, and 
adopt it upon this plain principle, that when there is a prevalent and 
universal course and usage of trade, all mankind are deemed to contract 
upon the scale, footing, and foundation of that established course and 
praetice.(2) And in a case, where on the trial evidence of a custom of 
merchants was permitted to be given, and where on a motion for a new 
trial the Court held the evidence ought not to have been admitted, dififer- 
ent judges of that Court expressed the following opinions: — ^* I am very 
clearly of opinion, that I ought not to have admitted any evidence of 
the particular usage of merchants in such a case. Of this, I say, I am 
now satisfied; for the law is already settled. . . . The point now 
in question has been already solemnly settled both in the Court of 
King's Bench and Common Pleas, by the two adjudications that have 
been mentioned: and therefore witnesses ought not to have been ex- 
amined to the usage, after such solemn determinations of what was the 
law:''(^} << Much has been said about the custom of merchants, but the 
eustom of merchants, or law of merchants, is the law of the kingdom, 
and is part of the common law. People do not sufficiently distinguish 
between customs of different sorts. The true distinction is, between 
general customs, which are part of the * common law, and ^ ^^g -. 
local customs, which are not so. This custom of merchants ^ ^ 

is the general law of the kingdom, part of the common law; and there- 
fore ought not to have been left to the jury, after it has been already set- 
tled by judicial determinations :"(d) , ^The custom of merchants is part 
of the law of England; and Courts of Law must take notice of it, as 
such. There may indeed be some questions depending upon customs 
amongst merchants, where, if there be any doubt about tiie custom, it 
may be fit and proper to take the opinion of merchants thereupon; yet 
that is only where the law remains doubtful. And even there the cus- 
tom must be proved by facts, not by opinion only; and it must also be 
subject to the control of law These judicial determina- 
tions of the point are the Lex Mercatoria, as to this question; for they 
settle what is the custom of merchants; which custom is the Z^x Mer- 
catoria, which is part of the law of the land. But this finding of the 
jury in the present case is directly contrary to the I^ex Mercatoria^ so 
fully settled and established by legal adjudications.''(c) 

On litigated questions, which involve or relate to commercial transac- 
tions, a foreign law or custom of merchants is often a guide, which the 
Courts use in ascertaining the judgment, which it is their duty to give. 
And to know this law, or custom, the habit of the Courts is, to consult 
foreign writers on commercial law. Writers often so referred to are, — 
Emerigon,((/} and Pothier.(6) The judicial respect due to tliese, and 
other, foreign writers may be learnt from the following opinions deli- 

(z) 1 M*CIel. and T. t90. SaeNaylorv. (cQ His TVot^^ de* ^«ft<rancff«» 6 Maule 

Mangles, 1 Espin. 109. and S. 466, 2 Barn, and Aid. 81, 82, 3 Barn. 

(a) By Lord Mansfield, 2 Barr. 1222, and Aid. 402, 403,406,2 Crompt. & J. 261. 

1224, 1 W. Bl. 298. {e) 16 East, 395— 398 ; 3Bam. and Aid. 

{h) By Foster, J., 2 Barr. 1225, 1 W. Bl. 402, 406 ; 5 Barn, and Aid. 480, 481 ; 2 

290. Boa. and P. Now Rep. 300. 

(e) By Wilmot, J., 2 Barr. 1227, 1228, 1 
W. BL 800. 
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vered on the Bench.(/) — ^Lord EUenborough characterizes Pothier, as 
*^ a most learned and eminent writer upon every subject connected with 
r *70 1 ^^ ^^^ ^^ contracts, and intimately acquainted *with the 
*• J law-merchant in particular/' (^) In a case on a policy of 

ship-insurance. Best, J., saying the particular question was new in the 
Courts of this country, then stated, — <<In the absence of all authority, 
we must put that construction upon the contract of assurance, which is 
most agreeable to justice. French policies are nearly similar to those 
used in this country. As learned French writers, and the tribunals of 
France, have put a construction upon their policies, in cases like the pre- 
sent, we may avail ourselves of their opinions and decisions, to assist us 
in deciding on the policy now under our consideration." (A) And in a 
later case, which arose on a bill of exchange, Abbott, C. J., admitted the 
respect due to foreign commercial law, and foreign writers, and in parti- 
cular to Pothier, in these terms: — ^^ In a case like the present, which de- 
pends on the law-merchant, the opinions of learned lawyers and the 
practice of foreign and commercial nations, though they cannot, strictly 
speaking, be quoted as authorities here, yet are entitled to very great 
weight and attention. When I find, therefore, that it is laid down in 
Pothier's treatise, that a party, who has given an acceptance, may erase 
it before the bill goes out of his hands, it affords a strong argument in 
support of the view which I take of the question."(») And, in the 
same cause, Best, J., observed in equally explicit language, — ^* This is a 
question on the law-merchant, and it is desirable that that law should be 
the same in this as in every other commercial country. We ought, sit- 
ting here, to act according to the judgments of the Courts in our own 
country; but, in the absence of these authorities, we may with ^at ad- 
vantage take into our consideration the opinions of learned writers on 
this point . . . The authority of Pothier is expressly in point 
That is as high as can be had, next to the decision of a Court of justice 
in this country. It is extremely well known, that he is a writer of ac- 
P »^« ^ knowledged character; his writings have been constantly 
•- -I *referred to by the Courts, and he is spoken of with preat 

praise by Sir William Jones in his Law of Bailments, and his writings 
are considered by that author equal in point of luminous method, appo- 
site examples, and a clear manly style, to the works of Littleton on the 
laws of this country. We cannot, therefore, have a better guide than 
Pothier on this subject"(j) 



[ *72 ] *CHAPTER IX. 

OP THE CIVIL LAW. 

A BODY of Roman law, or Corpus Juris Civilis compiled under the 
auspices of the Emperor Justinian, consists of, 1. The elements or first 

(/) See alM 2 Borr. 889, tod 6 Dvm. (A) 8 Bam. and Aid. 406. 
and E. 423. (t) 6 Bam. and Aid. 478. 

(S) 16 Eaft, 898. (» 5 B«B. and Aid. 480. 
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principles of the Roman law, and called the Institates; 2, Opinions and 
writings of eminent lawyers, digested in a systematical method, and 
named the Digests or Pandects; 3. A code, or collection of Imperial 
Constitutions; and 4. The Novels, or New Constitutions, posterior in 
time to the other code, and amounting to a supplement to that code, and 
containing new decrees of successive Emperors, as new questions hap- 
pened to arise.(a) This body constitutes the law, distinctively named 
the Civil Law; by the civil law, absolutely taken, is generally under- 
stood the civil or municipal law of the Roman empire, as comprised in 
the Institutes, the Digests, the Code, and the Novels or New Constitu- 
tions.(6) This law is a branch of the law of England; namely, so far 
as it has been admitted and received by immemorial usage and custom, 
in some particular cases, and some particular Courts ;(c) or so far as it 
may have been introduced by consent of Parliament(£f} But it is no 
further a part of the law of this *country:(e) "The civil ^ <»-« ^ 
law is no part of the law of England, any further than it l- -^ 

has been received here; and this with regard to personal estate."(y*) A 
portion of the civil law is received in our Ecclesiastical, and Admiralty, 
Courts. (^) 

In the Courts of Westminster Hall, the civil law is, as authority, re- 
ceived in a few particular instances.(A) Some of these instances are the 
cases, in which the Ecclesiastical Courts have admitted the civil law, 
and in the like cases the Temporal Courts are guided by the same 
law,(2) " that there may be a uniformity of judgments in the different 
Courts/'O) 

An example of this uniformity is, the case of a legacy which, out of 
personal estate, is bequeathed to a person, to be paid at a future day; a 
case where, by the civil law, the legacy is not lost by the death of the 
legatee before the day of payment; a rule that is received in the Eccle^ 
siastical Courts, and is adopted by the Court of Chancery.(Ar) In other 
instances of legacies, given out of personal estate, the Temporal Courts 
have followed the civil law;(/) as, where a personal chattel is bequeath- 
ed to A. for life, and after his death to B.;(m) where double legacies are 
bequeathed ;(n) and where to a legacy a condition of marriage with con- 

(a) 1 61. Com. 81. Atk. 331, 846 ; 1 Wilt. 131 ; 3 Vec 96 ; 5 

(b) 1 Bl. Com. 80 ; Barn's Ecd. Law, Madd. 356, 360. 

Pref. (A) 1 Atk. 374, 376; 6 Darn, and E. 68, 

(e) Hale's Hist. Com. L. ch. ii.; Co.Litt. 69. 

11 b; 1 BI. Com. 14, 16, 80; 3 Bl. Com. (i) 1 Aik. 376; 3 Atk. 346; 1 Wils. 131, 

87; 1 Lord Rayin.363; 1 Atk. 486; 1 132; 3VeB. 96, 139; 5 Madd. 356, 860 ; 1 

West Cas. T. Hardw. 117, 317 ; 1 Dick. Sch. and Let 11 ; 1 W. Bi. 264 ; 2 Borr. 

172; 2 Yes. sen. 437—443; 4 Bro. C. C. 1087. 

292, 293. (j) 1 Atk. 486 ; 3 Atk. 346 ; 1 Wils. 

(d) Hale's Hist Com. L. ch.ii.; 1 Bl. 132; 3 Yes. 96 ; 1 W. Bl. 264; 2 Burr. 
Com. 80; Willes, 644. 1087. 

(e) Hale's Hiat Com. L. e.ii.; 1 BL (k) 1 West Ca8.T. Haidw. 317; 1 Atk. 
Com. 14, 15, 79,80; 3 Bl. Com. 87; 1 486; 6 Yes. 245, 246. 

Lord Raym. 363 ; Willes, 93, 94, 544 ; 6 (Q 1 Wils. 132 ; 3 Atk. 346 ; 3 Yes. 96; 

Barn, and Adol.25; 1 Atk. 501 ; 1 Dick. 6 Yes. 243—246; 1 Meriy. 404, 505 ;| 5 

172 ; 2 Yes. sen. 437—443. Madd. 356, 360 ; 1 Sch. & Lef. 11 ; 1 W. 

(/) By Lord Hardwicke, 3 Aik. 764. Bl. 264. 

ig) Hale's Hist Com. L. ch. ii.; Co. Litt. (m) Hyde y, Parratt, 1 P. W. 1, 2 Yarn. 

11 b; 1 Lord Raym. 363; 1 West Cas. T. 831. 

Hardw. 27, 28, 317; 1 Atk. 396, 376; 3 (n) Duke of St. Alban's t. Beanclerk, 2 

Atk. 636 ; Hooley t. Hatton, 2 Dick. 461. 
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r *74 1 ^^^ ^^ annexed, and there is not *a bequest over on breach 
•- -'of the condition, (o) From the civil law, *^ we borrow all, 

or at least the greatest part of, our rules upon legacies.''(/7) 

In other cases, the civil law has been adopted by the Temporal 
Courts;(9) as, the maxim ex nudopacto non oritur actio;{r) and, pro- 
bably, some rules, by which, the application of indefinite payments, 
made by a debtor to his creditor, is to be governed. (*) And with re- 
eard to the adoption of the civil law, it may, as a general rule, be laid 
down, that ^^ whether or not it has been adopted by the common law is 
to be seen by looking into our books."(/) 

When the civil law is received in the Ecclesiastical Courts, the Tem- 
poral Courts, in observing the same law, do not always adhere to it to 
the extent, in which it is followed by the former Courts. By the civil 
law, if to a legacy given out of personal estate is annexed a condition 
of marriage with consent, and, on breach of the condition, the legacy 
is bequeathed over, here, notwithstanding the bequest over, the condition 
added to the legacy is void.ru) And the same law is observed in the 
Ecclesiastical Courts of this country, (t;) In, however, the Temporal 
Courts here, the civil law is followed so far only, that the condition is 
void, if there is not that bequest over: on the contrary, if the legacy is 
so bequeathed over, and the condition is broken, such condition is not 
void, and the ulterior bequest will take efiect(t£') Thus, Lord Hard- 
wicke, speaking in the Court of Chancery, says, — ^* The civil law makes 
such conditions void, notwithstanding the legacy be given over, as to 
r *75 1 P^^"^ nBQS^ or *for manumission, &c.''(a:) And again, — ^<It 
t -^ IS an established rule in the civil law, and has long been the 

doctrine of this Court, that where a personal legacy is given to a child 
on condition of marrying with consent, that this is not looked on as a 
condition annexed to the legacy, but as a declaration of the testator in 
terrorem. This rule is so strictly adhered to in the Ecclesiastical Court, 
that the marryine without consent is not considered there as a breach of 
the condition, almough the legacy is actually given over; but that rule 
has not been carried so far in this Court, for in many instances here it 
has been considered as a breach of the condition, and the legacy thereby 
forfeited.'^ (y) 

In a case in the Court of Chancery, reasoning may be taken from the 
civil law, when the same case might have occurred in an Ecclesiastical 
Court(2r) Accordingly, on a question relative to a donatio mortis 
causdy Lord Loughborough expressly said, — ^^ I have looked into the 
cases, of which there have been several upon this question. The rea- 
soning is generally taken from the civil law; and with great propriety; 
because the jurisdiction, in which these cases may as well occur as here, 

(o) 1 Atk. 374, 876, 376 ; 3 Atk. 381 ; 1 (t) 3 Dum. and E. 263 ; 1 Dick. 172 ; 2 

Wils. 181 ; Willes, 93^96 ; 2 Dick. 717— Yes. sen. 441 ; 3 Bl. Com. 87. 
724; 2Bro. G. C. 487; 8 Yes. 95—98; (u) 1 Wils. 131 ; 3 Atk. 332; 1 West 

Herrey or Hanrey ▼. Atton, 1 West Gas. T. Gas. T. Haidw. 366. 
Hardw. 360, 1 Atk. 361. (v) 3 Atk. 331, 332. See I West Caa. 

(^) 6 Yes. 243 ; 14 East, 604. T. Hardw. 360. 

(9) I P. W. 777; 1 Meriv.312; 6Durn. (w) 1 Atk. 876; 8 Aik. 331; 1 Wila. 

and E. 68, 69. 131 ; Herrey t. Aston, aboTe. 
I (r) 3 Borr. 1670, 1671 ; 2 Bl. Gom. 445. (x) 1 Wils. 131. 
! ' (c) 1 MeriT. 606, 606. (y^ 3 Atk. 331 . 

I (zj 4 Yes. 808. 
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is the Ecclesiastical Court, which has properly followed the reasoning 
of the Roman Iaw."(a) 

In a case where counsel relied on the express terms of the rule of the 
civil law, which says, that, ^< where no evidence is to the contrary, a 
child shall he presumed to have outlived its parent,'^ as affording reason- 
able grounds for presumption, to be adopted by our own Courts of jus- 
tice under similar circumstances, Sir W. Grant, not adopting that rule, 
observed, — ^< There are many instances, in which principles of law have 
been adopted from the civilians by our English Courts of justice; but 
none that I know of, in which they have adopted presumptions of fact 
from the rules of the civil law."(6) 

On the civil law, it may lastly be mentioned, that some- ^ ^n^g ■. 
times *it may be cited, not as sluthority, but as the opinions ■- ^ 

of learned men. Lee, C. J., taking occasion so to cite it, observed, — 
<< Though no judicial determination, yet I may cit^ a civil law authority, 
as Dom. lib. i. fol. 155, concerning partnership, though not as authority 
on which a judgment is to be founded in our Courts; yet, as said by 
Lord Rajrmond, may they be used as the opinions of learned men.'^(c) 



•CHAPTER X. [ *77 ] 

OF THE CANON LAW, 

Th£ Canon Law is a body of law, made by the Roman and English 
clergy, (a) The authority of, and power to make, it in this country is 

foverned by the Statute 25 Henry VlII. c. 19, revived and confirmed 
y the Statute 1 Elizabeth, c. l.(d) Certain constitutions and canons 
were made in the convocation of the Province of ' Canterbury in the 
year 1603, and ratified by the king, James I.; which were also received 
and passed, about two years after, in the province of York.(c) These 
canons bind, it appears, the clergy ;(£/) but where they are not merely 
declaratory of the ancient canon law, but are introductory of new regu- 
lations, they, because they have not been confirmed in Parliament, do 
not bind the laity, (e) On delivering the judgment of the Court of 
King's Bench in a case decided on great consideration. Lord Hardwicke 
thus expressed the opinion of the Court: — ^^ We are all of opinion, that 

(a) 2 Vet. Jan. 118. (6) 1 BI. Com. 83; Barn's Eccl. L., 

(b) MMon ▼. Masoo, 1 Meriv. 308. Pref.; 2 Atk. 660, 661. 

(e) 1 Ves. sen. 370, 1 Atk. 181. (e) Bam't Eccl. L., Pnf. ; I Bl. Com. 

(a) Hale's Hist Com. L. ch. ii. ; Bum's 83; 2 Atk. 168, 652, 663. 
EccUL., Praf.; IBUCom. 82,83. Gener- (d) I Bl. Com. 83; Barn's EecL L., 
ally on the Canon Law, see 4 Vin. Abr. tiU Pref. ; 1 Salk. 184 ; 12 Mod. 238; 1 Lord 
Canons; Hale's Hist Com. L. ch. ii.; Ray m. 449 ; 2 Atk. 158, 663, 665. 
Reeves' Hist vol. i. ch. 2, vol. iv. ch. 24, 25; (e) 1 Bl. Com. 83 ; Bom's Eccl, L., 
Spelman's Original of the Terms, ch. y'uv; Pref.; 6 Mod. 190; 1 Lord Raym. 449; 2 
Doct and 8t Dial i ch. 6; The resolutions Atk. 158, 653 ; Mlddleton ▼. Croft, 2 Atk. 
concerning a Confocation, 12 Co. 72; Can- 650, 2 Stra. 1056, 4 Vin. Abr. 820, 2 Bar- 
drey's ease, 6 Co. i.; and Middleton ▼. Croft, nard, K. iB. Rep. 351. 
2 Atk. 660. 

Vol. IX.— R 
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r mma -I the canons of 1603^ not *hayin^ been confirmed by Parlia- 
^ J ment, do not proprio vigore bind the laity; I say proprio 

vigorcj by their own force and authority; for there are many provisions 
contained in these canons, which are declaratory of the ancient usage 
and law of the Church of England, received and allowed here, which, 
in that respect, and by virtue of such ancient allowance, will bind the 
laity; but that is an obligation antecedent to, and not arising from, this 
body of canons." (y) 

In a case where in argument counsel had resorted to the canon law. 
Lord Kenyon thus spoke of the authority of this law: — <^ The canon 
law has been referred to, as if all the canons were part of the law of 
the land: but those canons only, that have already been incorporate in- 
to our law, are considered as part of the law of England. Some of the 
canons, indeed, mentioned in Linwood have been so incorporated: but 
whether or not the canon, that has been cited from that book, has been 
received into our law may be known by referring to our statutes.' ^(^) 
" The whole canon law,'' says Sir J. Nicholl, " rests for its authority in 
this country upon received usage; it is not binding here proprio vi- 
gore.^\h) In a late case which involved much ecclesiastical law, and 
underwent great discussion and consideration in different Courts, Best, 
C. J., laid down these general propositions: — "Where the ecclesiastical 
law does not contravene the law of England, it is adopted into that law, 
and is to be followed by the Temporal Courts in the decisions of such 

cases as are within its influence If it be said, what have 

the judges of the common law, when giving judgment in an action of 
Quart impedii, to do with the canon law, I answer, that where the right 
of presentation is derived from the church, it can only be decided by 
the canon law. Lay advowsons were attached to manors, and the right 
of presentation to these could only be decided by the common law, as 
they followed the rights of the manors to which they were annexed, 
r »7Q T ^^^ which manors were the *creatures of the common law. 
i- ^ But ecclesiastical presentations having no connexion with 

lay property, but existing only as rights of the church, are govered only 
by the laws of the church. The ecclesiastical law is for the decision of 
such questions, and must be taken notice of by the judges of the Courts 
of common law in deciding them (Edes v. The Bishop of Oxford, 
Vaughan's Reports, 21 and 24.) Tythes are a spiritual right, and as 
such they were originally recoverable only in the Ecclesiastical Courts. 
Actions may now be brought for subtraction of tythes in the Courts of 
Common Law; and tythes may now be recovered in a Court of Equity; 
but these Courts, in deciding what tythes are due, and how they ought 
to be set out, consult the ecclesiastical law. There are now indeed so 
many decisions of the Courts of Westminster on the subject of tythes, 
that it is seldom necessary to have recourse to the canonist, but if a case 
occurred, for the decision of which our reports contain no precedents, 
the common law or equity judges must look to the canons and customs 
of the church, and must be governed by them in the decision of such a 
' case."(j) 

(/) 2 Atk. 653. (A) 3 Barn. 6c Aid. 245. 

g) 8 Durn. & E. 414. See also 1 Bl. (t) RennelU. Bidiop of Lincoln, 8 Biog. 
Com. 14, 15. 271, 272, U Moore, 139. 
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^CHAPTER XL [ *80 ] 

OP THE LAW OP NATIONS. 

Th£ law of nations is a body of law, established among civilized in- 
dependent states, for, under some circumstances, their common observ- 
ance, (a) For the purpose, in some cases, of administering justice 
between individuals of those different states, the law of nations is a part 
of the law of England. (6) The same law is also a part of the law of 
this country, for, in some cases, the purpose of redress, when an indi- 
vidual of such a foreign state, as an ambassador, or other public hiinister, 
or his servant, is aggrieved by a violation here of the law of nations, (c) 

Sources, from which it i^ die habit of the Courts of this country to 
seek for knowledge of the Law of nations, are, — the practice of foreign 
countries ;((/) and ^< such writers of all nations and languages as are 
generally approved and allowed of;"(tf) as, Barbeyrac,(/) Beawes,(f ) 
Bynkershoek,(A) *Grotius,(f)Molloy,(y) Puffendorff,(Ar) Vat- r »qi n 
tel,(/) Wicquefort(i?i) I- ^^ J 



•CHAPTER XIL [ *»2 ] 

OP CERTAIN TEXT, AND OTHER, BOOKa 

. Some works written on English law are authority, namely, are sources 
which supply proof of the law, and accordingly may in the Courts of 
Westminster Hall be cited for proof of the law. (a) And thesb, or the 
like, sources of such proof appear to derive their quality of authoritj', 
from some property in them that attracts homage and obedience. (A) 

(a) 1 Bl. Com. 43 ; 4 BI. Com., Book iv. (t) Doagl. 626, 6d. 1783 ; 8 Barr. 1481 ; 
ch. 6.' 4 Burr. 2016 ; 8 Maule & S. 392 ; 6 Maale 

(b) Ricord ▼. Bettenham, 1 W. BI. 668 ; & 8. 103—106. 

Coma ▼. Blackbarne, Dougl. 619, ed. 1788; (j) 8 Maale ic S. 298; 12 Moore, 88. 
Wolff ▼. Oxholm, 6 Maule and S. 92. (k) 6 Maule &, 8. 103—106. 

(c) Barbait's case, Cas. T. Talb. 281 ; (/) 8 Maule & 8. 292—297. 

Buvot ▼. Barbut, 8. C, cited 3 Rurr. 1480, (m) Cas. T. Talb. 283 ; 8 Burr. 1481 ; 4 

and 4 Burr. 2016; In the matter of Count Burr. 2016; 3 Maule & S. 296; 1 Taunt. 

Haslang, 1 Dick. 274 ; Triquet ▼. Bath, 3 108. 

Burr. 1478, 1 W. Bl. 471; Heathfield ▼. (a) Litt 8. 481; Co. Litt Ha, 280; 2 

Chilton, 4 Burr. 2016 ; Hopkins ▼. De Ro- Lord Raym. 919; Willes,846; 1 W. Bl. 

beck, 3 Durn. ^ E. 79 ; Viveash v. Becker, 140 ; 2 W. Bl. 1266 ; 6 Bam. & Aid. 282 ; 

8 Maule ic 8. 284. 2Bing. 297; 6 Bing. 166, 167, 168 ; 8 Bing. 

(d) Ricord y. Bettenham, above.— 8 Burr. 616, 684; L Eden, 199 ; 3 Madd. 20; 1 Bl. 
1481. Com. 72. 

(«) 4 Bl. Com. 67 ; 8 Burr. 1481 ; 8 (6) In The King ▼. Almon, a case of li- 

Maule and 8. 292. bel npon the Court of King's Bench, Mr. 

(/) 3 Burr. 1481 ; 4 Burr. 2016; Cas. Justice Wilmot thus speaks of the auikority 

T. Talb. 288; 3 Maale & 8. 296. of a Conrt, when he notices a difference be- 

(f ) 3 Maule & 8. 297 ; 12 Moore, 337. tween its autharitjf and its power, •* It 

(h) 3 Bnrr. 1481 ; 4 Barr. 2016 ; 2 Ken- aeems," he says, «< to be material to fix the 

JOB, 381 ; 6 Maale Sl 6. 102. ideas of the words ' authority/ and* conlaiBpt 
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r "83 1 *Several works^ that are autfiority, have been written by 
*• ■' persons, who have been judges of a Court of Westminster 

Hall — an elevated rank, that clearly increases the authority of their 
writings. (c) Works bearing this augmented authority are: — 

Glanville de Legibu8;{d) << an ancient book, and of very great au- 
thority."(e) 

Bracton de Legibus:{f) ^^ He was Chief Justice of England in the 
reign of Henry IH Surely such a man is no mean autho- 
rity for what the common law was at the time he wrote:^'(^) " Bracton 
wrote on the law of England, and the situation which he filled, namely, 
that of Chief Justice in the reign of Henry HI., gives great authority to 
his writings:" (A) "As to the authority of Bracton, to be sure many 
things are now altered; but there is no colour to say, it was not law at 
that time, for there are many things, that have never been altered, and 
are law now:"(2) " His writings interweave a great many things out 
of the Roman law.''(y) 

Littleton's Tenures. (^) " The sayings of Mr. Littleton are a^udged 
r *S4 1 ^^^ '*^' ^^^ are judgments." (/) He is classed *among " per- 
^ ^ sons of the greatest authority,"(fn) and is distinguished by 

the title of " our great master."(n) 

Fortescue de Laudibua Legum Jinglise.(o) 

Pitzherbert's Natura Brevium;{p) a book "of very high autho- 

of the Coart,' to speak with precision upoD lantary perversions of justice. But if their 

the question. By the word * Court' I mean authori^ is to be trampled upon by pam- 

the judges who constitute it, and who are in- phleteers and newp-writers, and the people 

trusted by the constitution with a portion of are to be told that the power, given to the 

jurisdiction defined and marlLed out by the judges for their protection, is prostituted to 

common law, or Acts of Parliament. * Con- their destruction, the Court may retain its 

tempt of the Court* involves two ideas : con- power some little time, but I am sure it will 

tempt of their power, and contempt of their instantly lose all its authority : and the power 

authority. The word * authority' is frequent- of the Court will not long survive the autho- 

ly used to express both the right of declaring rity of it" Wilmot's Notes, pp. 256, S57, 

the law, which is properly caUed jurisdiction, 259. 

and of enforcing obodience to it, in which (c) 5 Bing. 167 ; 3 Dow, 15. 

sense it is equivalent to the word power : but, (a) Willes, 346 ; 2 H. Bl. 154, 155. 

by the woid ' authority,' I do not mean that (e) By Willes, C. J^ Willes, 346. 

coercive power of the judges, but the defer- (/) 2 Lord Raym. 914, 916, 916, 919; 2 

ence and rsspect, which is paid to them and W. a\, 1266 ; 5 East, 290; 5 Barn, and 

their acts from an opinion of their justice Aid. 281,282; 1 Brod.andB. 579; 1 Dow 

and integ^rity. Livy uses it according to my and CI. 187. 

idea of the word, in his character of Evan- (^) By Best, J., 5 Bam. and Aid. 282. 

der : — * Auctoritate magis quam Imperio pol- (A) By Best, C. J., 5 Bing. ^67, 2 Bligh 

lebat:** it is not Impertom; it is not the New Rep. 160. 

coercive power of the Court ; but it is horn- (i) By Parker, C. J., Fortesc. 408, cited 5 

age and obedience rendered to the Court, Barn, and Aid. 282, and 5 Bing. 168. 

from the opinion of the qualities of the (j) By Wilmot, J., 3 Burr. 1670. And 

judges who compose it ; it is a confidence in see 3 Dum. and E. 263, and 5 Bam. and 

their wisdom and integrity, that the power Aid. 281, 282; also Barriogton on the 8ta- 

they have is applied to the purpose for which tutes, 5th ed. p. 89, n. 

it was deposited in their hands ; that autho- (k) 2 Sim. 347, 348. 

rity acto as the great auxiliary of their pow- (/) By Hobart, C. J., Godb. 297. 

er." And afterwards the same learned judge (m) By Willes, C. J., Willes, 332; 2 

says : — ** The constitution has provided very Younge and J. 618. 

apt and proper remedies for correcting and rec- (n) By Graham, B., 1 M*CleI. and Y. 193. 

tifying the involuntary mistakes of judges, and (o) Willes, 543 ; I West Cas. T. Hardw. 

for punishing and removing them for any to- 27. 

...„ . _. . (*)OfSir M. Hale's Commentaiy, or 

p.Iili.^rSSSt'iS^/^lS-TTr"'*^'"''™"'"" No«« ttwrwn, «e 9 Mod. 307. 
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rity;''(y) an authority "which is certainly entitled to great re- 
pect"(r) 

Coke's Commentary upon Littleton.(9) Eyre, C. J., speaks of the 
*' learning and industry of that great man, Sir Edward Coke, whose 
name ought never to be mentioned in a Court of Law, without the high- 
est respect'* (if) And Best, C. J., referring to an opinion contained in 
The Copyholder of the same ereat lawyer, mentions it as an opinion 
<* entitled to great respect, considering the person by whom it was pro- 
nounced;"(tt) and on the same occasion, giving judgment in the Court 
of Common Pleas, he adds, — ^^If this opinion of Lord Coke is war- 
ranted by law, it appears to me to be a decisive authority, in favour of 

the judgment we shall pronounce The fact is, Lord 

Coke had no authority for what he states; but I am afraid we should get 
rid of a good deal of what is considered law in Westminster Hall, if 
what Lord Coke says without authority is not law. He was one of the 
most eminent lawyers, that ever presided as a Judge in any Court of 
Justice; and what is said by such a person is good evidence of what the 
law is, particularly when it is in conformity with justice and common 
8ense."(v) This favourable representation, however, is not the only 
picture judicially drawn of the great commentator; — ^the reverse of it is 
yet to be seen. Willes, C. J., while opposing an opinion in Coke Lit- 
tleton, flays of the author, — "He was so very *great a man, p ^^^ -i 
that unfortunately all his dicta (though some of them, when ^ ^ 

they <5ome to be thoroughly examined by those, who are nuUius addicti 
jurare in verba magistriy will be found not to be right) have passed for 
law ever since ;"(m7) "he was certainly a great man, which has made 
some people thiuK every thing he says is right, though he has his mis- 
takes."(ar) BuUer, J., remarks, — ^^^ With respect to what is said relative 
to the admiralty jurisdiction in 4 Inst 135, I think that that part 
of Lord Coke's work has always been received with great caution, 
and frequently contradicted. He seems to have entertained not only a 
jealousy of, but an emnity against, that jurisdiction."(y) In the same 
case, in which Chief Justice Eyre inculcated the duty to mention with 
high respect the name of Coke, Heath, J., adverting to certain dicta, 
asks, — ^" After all, what reliance can be had on these dicta of Lord 
Coke, under all the circumstances attending them? They were not the 
result of a calm dispassionate inquiry: that great lawyer was much 
heated in the controversv between the Courts at Westminster and the 
Ecclesiastical Courts. In every part of his conduct, his passions in- 
fluenced his judgment Vir acer et vehemens. His law was continu- 
ally warped by the different situations, in which he found himself."(?) 
Bacon's Elements of the Common Laws of England ;(a) "a little 
book, but that little book the work of a very great man."(A) 

(9) By Eyre, C. J., 1 B08. and P. 12S. (0) 2 Bing. 996, 297, 

Aod Bee 2 Mod. 198. (w) Willes, 841. 

(r) By Loid Tenterden, 7 Barn, and Or. {x) 8 Atk. 141. 

196. {y) 8 Darn, and E. 848. 

(•) S Mod. 93; 8 Eait, 668 ; 2 Maule (z) 1 Boe.andP. 181. 

and 8.227,278; M*Clel. 668; 1 M*Clel. (a) 1 West Cas. T.Harwd. 168, 159; 1 

and Y. 199 ; 12 Moore, 812, 315 ; 17 Yea. Atk. 461, 462. 

58i. (Jb) By Lord HiMrdwicke, 1 West Gas. T, 

(0 1 Bos. and P. 123. Hardw. 158, 

(ti) 2 Bins. 295. 

B 2 
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Hale'8 History of the Pleas of the Crown :(c) His Treatises De Jure 
Mari8;{d) De Portibus Maris, (e) 

Poster's Discourses upon the Crown Law.(/) 
r *86 1 ^Blackstone's Commentaries ;(^) an opinion in which va* 
^ ^ luable work Grose, J., quotes as ^^ deserving of great atten* 

tion."(A) It is important, however, to state, that in a case, where, in 
the Court of Chancery in Ireland, the same work was cited by counsel. 
Lord Redesdale made the observation, — ^^ I am always sorry to hear 
Mr. Justice Blackstone's Commentaries cited as an authority: he would 
have been sorry himself to hear the book so cited: he did not consider 
it such/'(») 

Doddridge's Treatise of the Nobility of the Realm; <^ a great autho- 
rity" on the subject of grants of peerage ;(y) " a high authority on these 
matters."(A:) 

With the above authorities may also be ranged the work of a Lord 
Chancellor of Ireland — Mitford's (Lord Redesdale's) Treatise on the 
Pleadings in Chancery.(/) 

Besides the books mentioned, the following works appear also to bear 
the impress of authority: — 

The Register;(m) which is <^ a most ancient book of the common 
law; and it is two-fold, viz., registrum brevium originaliunij and regia^ 
trtim brevium judicialium. It is a French word, and signifieth a me- 
morial of writs. Sometimes the register of original writs is called re 
gisirum cancellarise; because all original writs do issue out of the 
Chancery, as extra officinam justitise:*\n) " There is a register of 
original writs, and a register of judicial writs; but when it is spoken 
generally of tlie register, it is meant of the register original."(o) The 
register is " of great authority in law;''(/7) is a book "of very high au- 
thority ,"(y) « of the greatest authority."(r) 

r *S7 1 *Doctrina Placitandi;(^) "a book which has always been 
^ ^ admitted to be of mat authority in pleading, and was often 

quoted by Lord Chief Justice Willes."(^ 

Britton.(u) 

Doctor and Student (v) 

Ancient Readings :(uf) " By the authority of Littleton, ancient readings 



(c) 1 Stra. 701 ; WiUes, 50; 1 Brod.and {l) 2 Younga and J. 41 ; 1 Sim. 369— 
B. 670, 674. See WUmot's Notei, 99, 100. 371 ; and see M'Clel. and Y. 319, 320. 

(d) 4 Barn, and Cr. 506. This TreaUse (m) Litt 8. 9, 101, 234; Plowd. 228 a ; 
is printed in «< A Coilectton of TracU," edit- 1 Stra. 158 ; 2 Maule and S. 436, 437. 

ed by Mr. Hargrave. (n) Co. Litt 169 a. And see ibid, 16 b» 

ie) 15 East, 304 ; 6 Bam. and Aid. 285. and 73 b. 

This Treatise is also in the same Collection (o) Co. Litt 16 b. 

of Tracts. (p) Co. Litt. 73 b. 

(/) Cowp. 7 ; 3 East, 582, 583. (q) By Eyre, C. J., 1 Boi. and P. 122. 

(^) 10 Bing. 147, 151, 487; 3 Price, (r) By Willes. C. J., WiUes, 48. 

391 ; 8 Price, 62, 63 ; Dan. 292 ; 2 Crompt (t) 1 Crompt and J., 314. 

and J. 308. (I) By Lawrence^ J., 2 East 840. 

(A) 4 Burn, and E. 311. The opinion (u) 3 Bos. and P. 382; 6 Bing. 140. 

there referred to is in 1 Bl. Com. 373. (v) 2 Mod. 193 ; 2 Lord Raym. 915; 8 

(») I 8ch. and Lef. 327. Price, 63—66 ; 8 Biog. 491. 

O) By Lord Brougham, 2 Dow and CU (w) Litt 8. 481. **I object to Brook's 

204. Readings as authority. They were no more 

(h) By Lord X^'ynfjrd, 2 Dow and CI. than lectures.*' By Burrough, J., 8 Brod. 

207. and B. 226, 6 Moore, 663, 664. 
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may be cited for proof of the law; but new readings have not that 
honour, for that they are so obscure and darf (x) 

Perkins' Profitable Book;(y) ^^which is a very good authority in 
point of law."(z) 

Sheppard's Touchstone of Common Assurances;(a) on quoting 
which, Willes, C. J., observed, — ^^ I rely much upon Sheppard's Touch- 
stone, which is a most excellent book/'(6) Buller, J., mentions it as a 
work of Mr. Justice Dodderidge.(c) And eminent counsel have, on 
citing it,' spoken of it as a book, which, <^ though fathered by Sheppard, 
who published it as his own, is understood to be of higher lineage, and 
has been with some probability attributed to Judge Dodderidge, and 
well deserves to be considered as no mean authority.''(cf) And on ano- 
ther occasion, when Mr. Preston cited Sheppard's Touchstone, naming 
it ^< an excellent work,'' Sir John Leach upheld this character of it by 
subjoining, — ^<<You say right: there is as much sound information in 
that work, as in any known to the profession."(e) 

West's Symboleography;(y) " which has always been esteemed a 
book of authority."(^) 

•Hawkins' Treatise of the Pleas of the Crown.(A) Dal- j- »gg , 
las, C. J., referring to this book, and to Sir M. Hale's His- *- ^ 

tory of iJie Pleas of the Crown, on the subject of jurisdiction of jus- 
tices of the peace, observes, — << If the authority of Lord Hale, and that 
of Mr. Serjeant Hawkins, are to be treated lightly, we may be without 
any authonty whatever. With respect to Lord Hale, it is needless to 
remind those, whom I am now addressing, of the general character for 
learning and legal knowledge of that person, of whom it was said, that 
what was not known by him was not known by any other person, who 
preceded or followed him; and that, what he knew, he knew better than 
any other person, who preceded or followed him. With respect to Mr.^ 
Serjeant Hawkins, we know his authority. These are books which are in 
the hand and head of every lawyer, and constantly referred to on every 
occasion of this sort"(i) 

Callis' Reading upon the Statute of Sewers: << one of the best per- 
formances on that subject, and which has always been admitted as good 
authority ;"(y) a testimony that is corroborated by Best, J,, who says, 
— ^^ I have often heard Lord Kenyon speak with great respect of that 
writer."(A) 

Gibson's Codex Juris Ecclesiastici Anglicani;(/) the authority of 
which writer on the subject of advowsons << has always been considered 
as entitled to great respect:"(m) << It has been often said of the author 
of this book, that he was a good common lawyer, "(n) 

Mr. Justice Park, quoting Burn's Ecclesiastical Law, mentions the 

(x) Co. Litl. SSO b. And fee ibid, lib. (g) By Sir J. Mansfield, 3 Taunt 86. 

(y) 2P. W. 714. See 1 W. BL 477, 478. (A) 1 Barn, and Aid. 244; 1 Bam. and 

(z) By LordMantfield, Cowp. 203. Cr. 274 ; 1 Brod. and B. 670» 573, 574, 576, 

(a) WiIIea,684; 4 Dam. and E.812; 597. 
11 East, 663; 2 Bam. and Gr. 206, 207 ; (i) 1 Brod. and B. 570. 
M<Clel. 668. 0) By Bailer, J., 2 Dura, and £. 365. 

(6) 2 Wile. 78 ; Willea, 684. (k) 5 Barn, and Aid. 282. 

(e) 4 Dam. and E. 689. (/) 3 Brod. and B. 36 ; 3 Bing. 254, 255; 

id) 2 Boa. and P. New Rep* 13. 8 Bing. 539, 540. 

(e) 4 Madd. 46. (m) By Park, J., 8 Bing. 539. 

If) 2 Barn, and AdoL 638. (n) By Barroogh, J., 3 Brod. and B. 36. 
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author, Dr. Burn, as one, << who u now no more, and may be now 
considered perhaps as an authority, as much as Bishop Gibson, and was 
a very considerable man."(o) 

P ,gg ^ Lord Hardwicke, relying on Clarke's Praxis Curiae Admi- 
1- - ralitatis Angliae, *speaks of the writer, as ^< an author of un- 

doubted credit," and of the work, as <^a book of very good autho- 
rity.''(j») 

With regard to Abridgments and Digests, some bear the three charac- 
ters of, — 1. an original volume of reports; 2. a depository of cases 
elsewhere reported; and 3. an original publication of opinion or doc- 
trine. As original publications of opinion or doctrine, (the only char^ 
acter which the present chapter properly embraces,) some abridgments 
and digests undoubtedly are authority; namely, in tiie sense that they 
are sources of proof of the law, and accordingly may bjC cited for proof 
of the law. 

Works of this description ar^, — 

Brooke's Abridgment (^) Sir T. Clarke, relying on this learned 
writer's opinion, wnich is a conclusion that he introduces by the words 
ideo videtury{r) observes, — << Though this is introduced by an ideo 
videtuTy in a modest manner, yet many of his opinions are so intro- 
duced, and have generally been thought of very great authority.''(A) 

Comyns' Digest; "a book of very excellent authority." (/) And 
Lord Kenyon, rel3dng on an opinion Uiere, and for which no authority 
was cited, has said,— ^^ Though no authority is referred to in support of 
it, yet the opinion alone of so able a lawyer is of great authority.^' (ti) 
And, speaking of another opinion of Comyns in the same work, Lord 
Kenyon on a different occasion says, — ^^ He has not, indeed, cited any 
authority for this opinion, but his opinion alone is of great authority; 
since he was considered by his cotemporaries as the most able lawyer in 
Westminster HalL"(t;) And, to the same effect. Best, C. J., citing 
Comyns' opinion in his Digest, observes, — ^ This he lays down on his 
r *90 1 ^^^ authority, without referring to any case; and I am 
^ -* ^warranted in saying, we cannot Sblvc a better authority than 

that learned writer."(M>) 

Many works there are, which, perhaps, are not impressed with the 
character, that is designated by the term authori^,(:r) but which never- 
theless are, with much respect, regarded by the Bench. 

Books of this kind are: — 

Dalton's Country Justice ;(y) a book '< published in the reign of 
James L, and which, though not a judicial authority, is of considerable 
weijht"(z) 

Degge's Parson's Counsellor; a text book, which Richards, C. B., 
referred to, as he had <^ always understood it to be a book of some value 
as an authority." (a) 

(o) 3 Bioff. 259. And lee 8 Bing. 546. (v) 8 Dam. 6c, E. 64. 

Ip) 1 Atk. 296; 1 West Gas. T. Hardw. (w) 5 Bing. 387, 388. 

27. (x) 1 Brod. & B. 595 ; 4 Bing. 614 ; 8 

(q) See 8 Bing. 395. Barn. & Cr. 518 ; 8 Dow, 15; 2 Atk. 22; 1 

(r) Bro. Abr. tit. Feof. al Usei, pi. 34. Seh. 6t Lef. 79. 

CO 1 W. El. 140 ; 1 £deo, 199. (v) 8 Boi. & P. 264 ; I Brod. fc B. 579. 

(0 1 Maule db 8. 368. And fee 1 Bam. (x) By Richardaoo, J., 1 Brod. & B. 695. 

dc Aid. 713, and 8 Price, 61. (a) 8 Price, 60 ; Dan. 291. 

(«) 3 Dum. it E. 631. 
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Lilly's Practical Register: << It mi|ht,'' says Lord Redesdale, << be too 
much to quote this bodk as an authority in inatter of law; but, in a mat* 
ter of practice, I think it is a sort of authority/'(6) 

Marius' Advice concerning BiUs of Exchange ;(c) a book, which, 
upon questions on those bills, ^' has always been treated with consider- 
able respect, though not the production of a lawyer: it was written in 
early times by a person conversant with the custom of merchants re- 
specting bills of exchange: the rules laid down by him have been since 
received by the mercantile world; and his book has been frequently re- 
ferred to by Courts of Justice, and by the most able authors treating 
upon commercial subjects/'(cf) 

Nolan's Treatise of the Laws for the Relief and Settlement of the 
Poor;(e) << a text book, from which the profession derive great assist- 



ance. 



(/) 



The Office of Executors; << which is a book of sood authority.''(j') 

*Phillipps' Treasise on the Law of Evidence;(A) which ^ <|q, -. 
book Best, C. J*, citing on a point of evidence says, — ^ ^ 

<< which I refer to, not as authority, but as proof of the understanding of 
Westminster Hall on the subject"(») 

The Practical Register in Chancery :(y) it << is not a book of authoritv, 
but it is better collected than most of the kind:''(A;) <<it is a good book, 
and seldom mentions any thing without authority.''(/} 

Preston's Treatise on Conveyancing; a passage in which work Bay- 
ley, J., quoting says, — ^< I do not cite mis book as an authority, though 
from the learning, research, experience and discrimination of the author, 
it is extra-judiciaily entitled to great weight"(9n) 

Sugden's Treatise of Powers; << a very intelligent and useful publica- 
tion;"(n) <<abook of great authority, and to which the professional 
public are much indebted/'(o) 




Vaughan, B., relying on a statement in them, says, — <« This is the view 
taken by the late Mr. Serjeant Williams, than whom a sounder lawyer, 
or more accurate special pleader, has rarely done honour to his profes- 
sion."(ti) And still stronger praise of tiie same learned writer was 
expressed by Lord Eldon in the House of Lords, when his lordship 
observed, — ^^ Though one, who had held no judicial situation, could not 
regularly be mentioned as an authority, yet he might say, r «q2 i 
that, *to any one in a judicial situation, it would be suffi- ^ -' 

ciently flattering to have it said of him, that he was as good a common 



(b) 1 Boh. fc LeH 79. 

(c) 6 Elites, 11. 

Id) By Lord Kenyon, 6 Dura, dc E. S12. 

(e) 4 Barn, dc Cr. 959. 

(/) By Bayley, J., 6 Bam. h Cr. 736. 

(g) By Lord Uaidwicke, 9 Mod. 477. 

(A) 1 Bam. & Aid. 31. 

(i) 4 Bing. 614. 

O) 2 Sim. & 8t» 848; 2 Sim. 86. 

(k) By Lord Hardwicke, 2 Atk. 22. 

(/) By Loid Thurlowy 2 Bro. C. C. 146. 



(m) 8 Bam. h Cr. 618. 
(n) By Loid Mannan, 2 Ball & B. 80. 
(«) By Park« i., 2 Brod. dc B. 636. 
) By Lord Kanyon, 1 East, 459. 
8 Bam. dt Cr. 3 ; 2 Crompt. dc J. 



iJ: 

16. 



816. 

w 
w 

436. 



By Vanghan, B., 2 Toimge dc J. 662. 
3 Boa. and P. 178| 2 Yonnge and J. 

9 Bing. 637. . 
1 Crompt. h J. 9. 
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lawyer as Mr. Serjeant Williams; for no man ever lived, to whom the 
character of a great common lawyer more properly applied.(t;) 

Other law-works, which have experienced the honour of being quot- 
ed, or with approbation in some way noticed, by the Bench, — an honour, 
which, at the same time that it marks the merit of those works, alsp 
shows the habit of the Courts to seek for, imbibe, and sanction, the in- 
formation and instruction to be derived from those sources, — are:— 
Amos and Ferard's Treatise on the Law of Fixtures;(ti>) Beawes' Lex 
Mercatoria;(a:) Deacon's Law and Practice of Bankruptcy ;(y) Duke's 
Law of Charitable Uses;(z) Fearne's Essay on Contingent Remainders 
and Executory Devises;(a) Godolphin's Repertorium Canonicum;(A) 
His Orphan's Legacy ;(c) Jacob's Law Grammar ;(rf) Malynes' Lex 
Mercatoria;(e) Pigott's Treatise of Common Recoveries ;(/) Preston's 
Essay on Abstracts of Title ;(^) Starkie's Treatise of the Law of Evi- 
dence;(A) Swinburne's Treatise of Testaments ;(i) Watkins' Essay on 
the Law of Desoents.(y) 

A practical remark, which Lord Alvanley has made on text writers, 
is, — ^* When we find an opinion in a text writer upon any particular 
point, we must consider it not merely as the private opinion of the au- 
thor, but as the supposed result of the authorities to which he refers."(A) 
r *93 1 ^^ ^^ difficult, in some cases, to draw the line of partition 
^ -' between *books that are, and books that are not, authority. 

Between one writer who has, and another writer who has not^ held a 

C^icial situation, the boundary is strongly marked; but when one, who 
not been a judge, as Perkins, Hawkins, and Callis, is regarded as 
authority, the line of separation between him and oUier writers, to 
whom the dignity of authority is refused, as Williams and Preston, is not 
easily distinguishable. It may be perceived, nevertheless, that a writer, 
— ^who, like Burn, is " now no more," and whose doctrine, like the 
rules of Marius, has been .received by the profession, and whose book, 
like Marius' book, has been frequently referred to by Courts of Justice, 
and by the most able authors treating upon the same subjects, — ^may, 
through these circumstances, gain the rank of authority; but, then, what 
is it that now excludes Marius himself, and Dalton, and Williams, from 
the same dignified position? These difficulties have been met in the only 
way, in which it has been judged proper to approach them here^— 
namely, by taking the observations, which the Bench has made on dif- 
ferent authors, as the guide to range them. 

Many of the books, that have been mentioned, having been written 
by persons at the bar, the present may be considered an appropriate 
place, wherein to impart such information as has been gathered, relative 
to the weight, which the Courts attach to the opinions, and arguments, 

(v) 3 Dow, 16. (d) 7 Taant 498, 499. 

(w) 1 Barn. 6c Adol. 395. le) 16 East, 396, 398; 3 Barn. 6o Aid. 80. 

(x) 16 East, 397, 898; 3 Maole and S. (/) 2 Bos. and P. New Rep. 604. 

297 ; 12 Moore, 337. (^) 10 Barn, and Gr. 200. 

(y) 7 Barn. 6l Gr. 706. (A) 1 Grompt. and J. 10 ; 4 Bing. 614. 

(x) 3 Ves. 69. (i) 2 H. Bl. 219 ; 1 West Gas. T. Hardw. 

(a) 3 Bos. & P. 666 ; 10 Bam. h Gr. 190, 117, 118, 119, 360, 472, 473 ; 1 Atk. 601. 
200; 10 Bing. 148, 149, 151. (j) 2 H. Bl. 401 ; 3 Bos. and P. 657. 

(b) 8 Bing. 491. {k) 3 Bos. and P. 301. 
(e) 1 West Gas. T. Haidw. 117, US; 1 

Atk. 501. 
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of eounseL Butter, J., mentioning a ease, where << much was said of 
opinions given by eminent men at the bar/' adds, ^ Such opinions, how* 
ever well considered, have no weight in the scale of jufltice/'(/) This 
proposition, as a general one, is probably correct (m) And perhaps, 
generally speaking, counsel's argument in another cause does not attract 
greater respect (n) It appears, however, that sometimes a counsel's 
opinion,(o) or argument,(/7) given or *delivered on a differ- ^ »g- -. 
ent occasion, may with propriety be cited at the bar; and ^ -* 

instances occur, where such an opinion,(9) or argument,(r) has 1)een, 
with respect, noticed on the Bench, and such an argument the Bench . 
has even relied on.(«) 

On the Lex MercaioriOy the Law or Usage of Commerce, and gene- 
rally on the Law of Nations, the Courts consult, with great respect, the 
doctrines and opinions contained in works of many foreign writ- 
er8;(/) as Barbeyrac^ti) Byiiker8hoek,(i?) Emerigon,(M^) Grotius,(x) 
Pothier,(y) Puffendorffjf^r) Vattel,(o) Wicquefort(6) 

On the subject, besides, of Domicile, *^ there is so little to be found in 
our own law," that the Courts '* are obliged to resort to the writings of 
foreign jurists, for the decision of most of the questions, that arise con- 
cerning it(c) Such foreign jurists are, Bynkersnoek, Denisart, Pothier, 
and Voet{d) 

And for a variety of purposes,(e) as, to authorize or strengthen an 
opinion,(y) or to gain information on the meaning of a word,(g*) or on 
the policy of a system of laws,(A) different *books, that are ^ »q- ^ 
not confined to law-subjects, are occasionally referred to and ^ -' 

quoted on the Bench; as, for example, Burnet's Discourse of the Pas- 
toral Care;(i) Locke's Treatise of Government;(j) Smith's Wealth of 
Nation8;(A?) Spelman's Glossary ;(/) Du Cange's Glossary ;(m) Minshew's 

(/) Dougl.328, ed. 1788, and 341, 4th ed. (a) 3 M«iile aad 8. 393—297; 6 Manle 

(m) 2 Bro. G. C. 77; 1 Madd. 617. and S. 100, 102, 105. 106. 

(n) 2 Lord Raym. 914; 1 Stra. 38; 2 (b) Gas. T. Talb. 283; 2 Burr. 1481; 4 

Bmg. 299 ; Wightw. 36—60. On connsel's Burr. 2016 ; 3 Maule and 8. 296 ; 1 Taunt. 

•Tgumenta reported by Goke and Groke, eee 108. 

8 Price, 69, and Dan. 291 ; alao 1 Lord (e) 3 MerW. 79. And aee 6 Vee. 786. 

Raym. 631. Late Gaaes connected with the subject of 

(o) 4 Madd. 504 ; 4 Sim. 362, 363. Domicile are» In Re Ewin, or Ewing, 1 

(^) 6 Durn. and E. 485. Grompt. and J. 151, 1 Tyrwh. 91 ; and In 

Iq) 4 Sim. 363, 364. Re Bruce, 2 Grompt. and J. 436, 2 Tyrwh. 

(r) 1 Lord Raym. 631 ; 1 H. BL 53. 475. 

(sSe Durn. and E. 485, 486 ; 8 Durn. (d) 5 Ves. 763, 786, 789; 3 Meriv. 79. 

and E. 618, 519 ; 1 M'Glel. and T. 192, 193. (e) The Gourt'e admiation of books, and 

(t) See also chap. Tiii. and xi. of the pre- other sources of information, for the purpose 

sent Treatise. of evidence, is a matter distinct from the pre- 

(n) 3 Burr. 1481 ; 4 Burr. 2016 ; Gas. sent subject, and will be found fully discuse- 

T, Talb. 283 ; 3 Maule and 8. 296. ed in the modem treatises on the Law of 

(y) 8 Burr. 1481 ; 4 Burr. 2016; 2 Ken- Evidence, 

yon, 331 ; 6 Manle and 8. 102. (/) 2 W. BL 1054; 5 Bing. 165, 166. 

(w) 5 Maule and S. 465 ; 2 Bam. and (^) 1 Anstr. 44 ; 1 Brod. and B. 441. 

Aid. 81, 82; 3 Barn, and Aid. 402, 403, (h) 1 East, 157. 

406 ; 2 Grompt. and J. 251. (i) 2 W. Bl. 1054. 

(x) Dougl. 626, ed. 1783; 3 Burr. 1481; (j) 6 Bing. 165, 166; 1 Dow and Gl. 

4 Burr. 2016 ; 3 Maule and 8. 298 ; 6 Manle 186 ; 2 Bligh New Rep. 169. 

and S. 103—106. (k) 1 East, 157. 

(y) 16 East, 395—398 ; 3 Bam. and Aid. (l) I Wils. 114:2 Bos. and P. New Rep. 

402, 406;^ 5 Bam. and Aid. 480, 481; 2 507; 2 Grompt and J. 305. 

Boe. and P. New Rep. 800. (m) 2 Grompt. and J. 305. 

(z) 6 Manle and 9. 108—106. 
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uide into Tongues;(n) Johnson's Dictionai7;(o) F^l^coner's Marine 
ictionary ;( J?) a dictionary of a foreign, as the Italian, language.(7) 



[ *96 ] 



•CHAPTER XIII. 



OP REaPORTS. 



Certain collections of printed and published cases adjudged by, or 
that in some way have come before, the Courts of Westminster Hail, or 
the House of Lords, are called reporta.(a) A reported case is authori- 
ty ;(ft) and of so much yalue, that Sir E. Coke deduces from Littleton, 
that ^< our book-cases are the best proofs what the law X8,"{c) To each 
adjudged case belongs a record,(£/) which. Sir E. Coke says, <' is regu- 
larly a monument or act judicial, before a judge or judges in a Court of 
record, entered in a parchment in the right roll. It is called a record, 
for that it recordeth, or beareth witness of, the truth.'' (e) And else- 
where the same great lawyer states of a record, that it is <^ a memorial 
or remembrance m rolls oi parchment of the proceedings and acts of a 
Court of Justice, which hath power to hold plea according to the course 
of the common law. . . Legally records are restraint to the rolls 
of such only as are Courts of Record, and not the rolls of inferior, nor 
of any other, Courts, which proceed not secundum legem, et consuei- 
udinem ^nglim,^\f) The record of a case, which has not been re- 
ported, is of great authority, and is sometimes youched for proof of the 
r «q7 1 ^^^*{s) ^ record of an adjudged caise is a register of *^^ the 
I- ^ judgment itself, and all the proceedings preyious there- 

to;"(A) but, generally speaking, it is not a register of the reasons or 
causes of the iudgment:(i) in me record, <^ the reasons or causes of the 

{'udgment are,'' obseryes Sir E. Coke, <^ not expressed; for wise and 
earned men do, before they judge, labour to reach to the depth of all 
the reasons of die case in question, but in their judgments express not 
any; and in troth if judges should set down the reasons and causes of 
their judgments within eyery record, th^t immense labour should with- 
draw them from the necessary seryices of the commonwealth, and their 
records should grow to be like El^hantini libriy of infinite length, and 
in mine opinion lose somewhat of their present authority and reyer- 



(n) 1 H. Bl. 56. 

(o) 2 Bos. & P. New Rep. 285; 1 Bred, 
and B. 441 ; 1 Grompt and J. 130. 
(p) I Brod. andB. 441. 
(q) Cowp. 154. 

(a) Litt S. 514 ; Co. Litt. 293 a ; 8 Go. 
Pref.; 4 Inat 4; 1 Bl. Gom. 71. 

(b) Litt. 8. 420, 514; Co. Litt. 11 a, 24 
a, 254 a, 293 a, 293 b. 

(c) Co. Litt. 254 a. 

Id) 1 InaL 117 b, 260 a; 3 List 71 ; 4 



List 4 ; 3 Co. Pref. iii., It.; I BL Com. 69; 
Spelman's Gloss. ▼. Recordam. 

(e) 3 Inst 71. 

(/) Co. Litt 260 a. 

(g) Litt. S. 20, 514 ; Co. Litt 24 a, 298 
b; 2 Wils. 92 ; 2 Youoge and J,, 365, 367. 
See also 7 Dora. & E. 740, 743. So an un- 
reported case is sometimes cited from the 
Register-book of the Coart of Chancery. 1 
West Gas. T. Hardw. 363» 374. 

(A) I BL Com. 69. 

(s) 3 Co. PxeC iii. ; 4 Inst 4. 
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eiice.''(j) It appears, however, not to be universally true, that a record 
does not contain the reasons of a iudgment, since sometimes a decree of 
the Court of Chancery does contain the ground of the decree.(A;) And 
Sir E. Coke himself testifies, that anciently, in some judgments, the 
reasons of them were set down in the record. This he does in a pas- 
sage, which may here claim to be noticed, on account of his observations 
there made on those records and the records qf Parliament, and their 
comparative authority. " The reason," he says, " wherefore iJie records 
of Parliament have been so highly extolled, is, for that therein is set 
down in cases of difficulty, not only the judgment, or resolution, but 
the reasons and causes of the same by so great advice. It is true, that 
of ancient time in judgments at the common law, in cases of difficulties, 
either criminal or civil, the reasons and causes of the judgment were set 
down in the record, and so it continued in the reigns of Edward I., and 
most part of Edward II.; and then there was no need of reports; but 
in the reign of Edward III. (when the law was in his height) the causes 
and reasons *of judgments, in respect of the multitude of p «q^ ^ 
them, are not set down in the record; but then the great I- -■ 

casuists and reporters of cases (certain grave and sad men) published the 
cases, and the reasons and causes of the judgments or resolutions, which 
from the beginning of the reign of Edward III. and since we have in 

Erint But these also, though of great credit, and excellent use in their 
ind, [sre] yet far underneath the authority of the Parliament Rolls, 
reporting the acts, judgments, and resolutions of that highest Court"(/) 
A record, so far as it extends, is the best test of the correctness of a 
report of a case;(fn) and, to try such correctness, a Court or judge there- 
fore often refers to it(n) And, contrariwise, as generally speaking the 
record of an adjudged case does not contain the reasons the Court gave for 
its judgment, it is in ordinary instances necessary to search for 3iem in 
some other source; and one source for this purpose is, a report of the case; 
reports beingj according to Sir W. Blackstone^s general description, << his- 
tories of the several cases, with a short summary of the proceedings, which 
are preserved at large in the record ; the arguments on both sides, and 
the reasons the Court gave for its judgment; taken down in short notes 
by persons present at the determination.'' ^^And these," he adds, 
<< serve as indexes to, and also to explain, the records; which always in 
matters of consequence and nicety the judges direct to be searched." (o) 
A further mean to correct a report of a case is, a manuscript note of 
it;{p) or the judge's own note of it(y) 

Sir E. Coke Tnentions the fact, that <<the kings of this realm, that is 
to say, Edward III., Henry IV., Henry V., Henry VL, Edward IV., 
Richard III., and Henry v II., did select and appoint four discreet and 
learned professors of law to report the ^judgments and ^ ^^ - 
opinions of the reverend judges;" and by this consideration, L -I 

(J) 8 Go. Prof, lit 8. 618 ; 9 Barn, and Cr. 382 ; 1 Crompt and 

(k) Lane ▼. Williama, 3 Vara. 377, 293, M. 367 ; 8 Swanit 466 ; AmbL 459 ; 4 

ad. Raithby; cited 1 MeriT. 664. Dow, 301 : 1 Bl. Com. 71. 

(/) 4 Inst 3. (o) 1 Bl. Com. 71. 

(m) 2 Lord Raym. 1208; 2 Manie and 8. (p) Wiiles, 166 ; 6 Dmn. and E. 107 ; 3 

667 ; 8 Vet. 656; 4 Init 17. Bot. and P. 662; 2 Yea. jnn. 288, 481. 

(n) 2 Lord Raym. 982, 1 121 ; 6 Mod. 76 ; (g) 4 Yea. 24. 
WiUea, 181, 669 ; 1 Stim. 209 ; 2 Maale & 

Vol. IX. 
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among others, it may, he observes, evidently appear, << how profitable 
and necessary the reports of the judgments and cases in law published 
in former ages have been.''(r) And, according to Sir W. Blackstone, 
<< The reports are extant in a regular series from the reign of Edward 
II., inclusive; and, from his time to that of Henry VIII., were taken by 
the prothonotaries, or chief scribes of the Court, at the expense of the 
crown, and published annually, whence they are known under the name 
of the year-books.''(j) And the same learned writer in continuation 
says, — ^^ It is much to be wished that this beneficial custom had, under 

f roper regulation, been continued to this day; for though King James 
., at the instance of Lord Bacon, appointed two reporters, with a hand- 
some stipend for this purpose, yet that wise institution was soon ne- 
glected, and, from the reign of Henry VIII. to the present time, this 
task has been executed by niany private and contemporary hands; who, 
sometimes through haste and inaccuracy, sometimes through mistake 
and want of skill, have published very crude and imperfect (perhaps 
contradictory) accounts of one and the saihe determination.''(/) These 
observations of Blackstone are authorized by numerous instances of 
cases, which the Bench has mentioned to be reported inaccurately,(t<) 
or diflFerently by different reporters. (») It sometimes complains, that it 
*ioo T ^*'^'^®* collect from the report, " upon what ^grounds the 
[ 1"" J Court went,"(ti7) or " what the exact point before the Court 
was,"(a?) or " what points were determined. "(y) It has considered a 
particular case cited from a report, as <<too vague to be acted upon by 
the Court"(2) 

Under the system of reporting by "private and contemporary 
hands," (fl) it is not to be expected, that the reports of different report- 
ers will be of equal credit and authority, and experience proves that 
this equality does not exist(i) It proves, besides, that, in the same re- 
ports, all the cases there are not equally well reported.(c) Between 
several reporters of a case, one of whom was counsel in the cause, it is, 
naturally perhaps, sometimes found, that he, who was that counsel, has 
best reported iL(d) 

Because " book cases are the best proofs what the law is,"(c) and 
" the judgments of the Courts of Westminster Hall are the only au- 
thority that we have for by far the greatest part of the law of Eng- 
land,"(/) the goodness of reports is necessarily a matter of much im- 

(r) 3 Co. Pref. (v) 1 Lord Raym. 416 ; Willes, 181, 182, 

(t) 1 Bl. Com. 71. On the year-books, 669; 4 Barn, and Adol. 117; 3 Atk. 804; 

lee Haie's Hiat of Com. L., ch. W., vii., Ambl. 459; 3 Russ. 301 n.; 1 Crompt and 

and viii.; also 6 Barn, and Cr. 7. M. 307, 308 ; 1 Scb. and Lef. 269. 

(t) 1 Bl. Com. 72. (w) Ambl. 66 ; 1 Crompt and M. 266 ; 1 

(tt) 1 Lord Raym. 622 ; 12 Mod. 294 ; Boa. and P. 606. 

Willee, 181, 182, 246, 669; I Burr. 468, (x) M<Clel. 62. 

459 ; 6 Dam. and E. 107 ; 7 Dam. and E. (y) 3 Bro. C. C. 398. 

239; 1 West Cas. T. Hardw. 624; Ambl. (z) 1 Mont and Mac 281. 

55 66 ; 2 Vea. Jan. 120, 284, 288, 431 ; 3 (a) 1 Bl. Com. 72. 

Vea 677, 678 ; 4 Vea. 24, 689 ; 5 Vea. 86, {b) 1 Stra. 71 ; 6 Burr. 2781 ; 3 Dora. 

661 • 6 Ves. 640 ; 8 Yea. 260 ; 3 Raaa. 71 ; and E. 17. 

4 Raw- ^0 i ^ ^<^' ^^ > ^ ^*^- '^ ^- (0 Willea, 181, 182 ; 1 Sim. 432. 

115. 3 Anatr. 824, 941 ; 13 Price, 168; (d) I W. Bl. 101 ; 1 Burr. 428 ; Ambl. 

M(CW- <^2» ^0 : 1 Crompt and M. 307, 808 ; 193. 

5 Madd. 368 ; 1 Sch. and Let 36, 66, 71» (e) Co. Litt 264 a. 
269, 268, 296, 878. {/) 3 Bing. 688. 
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portance; and, viewing cases as amongst the materials of which the 
Courts construct their judgments, a subject of needful consideration is, 
the degree of estimation, which judicial opinion has affixed to different 
reports. Some such opinions, that have been gathered in this matter, 
may therefore with propriety be here introduced. 

Reporters, to whom Uie opinions mentioned relate, are: — 

Barnardiston. — When relying on a case in his King's Bench Reports, 
Lord Kenyon says of them, it is ^^ not a book of much authority in 
general.'' In this instance, as his lordship noticed, this report agreed 
with Strangers report of the same case.(^) On one occasion, Lord 
Mansfield absolutely forbade ^counsel's citing Bamardiston's p ^n. ^. ^ 
Reports of Cases in Chancery. He said, it was marvellous ^ ^ 

to those, who knew the Reporter, and his manner of taking notes, that 
he should so often stumble upon what was right; but yet, that there was 
not one case in his book» which was so throughout(A) Sir R. P. Arden, 
citing a case in the same Reports, admits that ^' the reputation of the 
book is not very high;" and, for this reason, his honor looked into the 
registrar's book, where, he adds, the case is very nearly as reported.(t) 
Lord Manners, relying on a case in these reports observed, — " Although 
Barnardiston is not considered a very correct reporter, yet some of his 
cases are very accurately reported."(j) And Lord Eldon, speaking of 
the same reports, and remarking on Lord Mansfield's opinion of them, 
has said, — ^ In that book, however, there are some reports of great 
value ;"(A;) << I take the liberty of saying, that in that book there are 
reports of very great authority." (/) 

Brown. — On counsel mentioning a case in Brown's Chancery Reports, 
Sir'L. Shad well observed, it is <^ one of the cases in Brown, upon which 
no reliance can be placed, with regard to the statement" (iti) 

Bunbury. — ^Loi'd Mansfield, in trying a cause, saved a particular point, 
upon certain cases cited out of Bunbury. When the cause came before 
the Court in Bank, and counsel mentioned a case in those reports. Lord 
Mansfield said, <' Mr. Bunbury never meant that those cases should have 
been published; they are very loose notes."(n) Sir T. Plumer, in 

e>stponing his final decision in a cause, to look into a case cited from 
unbury, observes of these reports, it is a book, " certainly of no great 
authority,"(o) 

•Burrow. — ^When Burrow reports a case, in which the ^ ^ioq i 
Court returned a certificate to the Court of Chancery, but ^ J 

did not publicly give the reasons of their opinion, fuU reliance may be 
placed on his statement of that opinion, and on the grounds of it, as 
supposed by him. For, speaking of such a case, BuUer, J., says, that 
Burrow <^ certainly had the highest assistance in stating what he calls 
the probable grounds of the judgment;" (/?) and that assistance is ex- 
plained by the same learned judge, when on a former occasion, citing 
the same case, he said, — *^ It has been openly acknowledged by Lord 

(^) 8 Dora, and E. 48. Reports, it may be noticec1« ii greatly aag« 

(A) 2 Burr. 1142, marg. mented by the corrections and additions made 

(») 4 Bro. C. C. 36. thereto, by Mr. Beit and Mr. Eden, m their 

( ;) 2 Ball and B. 386. editions of that work. 

(k) 1 Dow and CI. 11. (n) 5 Bnrr. 2658, 2659. 

(0 1 Bligb. New Rep. 538. (o) 2 Madd. 140. 

(fit) 4 Sim. 178. The valoe of Brown's (p) 1 Bos. and B. 586. 
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Mansfield, and I have had repeated opportunities of hearing it from him 
in private, that he has given to Sir J. Burrow his own note and opinion 
of a case, which he could not deliver publicly in Court; for it was not 
at that time the practice of this Court [E. B,] to give their opinions 
here in cases which came from the Court of Chancery."(y) 

Carthew. — Chief Justice Willes having occasion to speak of a case, in 
reporting which he fancied Carthew was mistaken, made the observa<- 
tion, — "I own that Carthew is in general a very good and very faithful 
reporter,"(r) 

Coke. — It is not to be disputed that Blackstone is justified in saying, 
that '^ some of the most valuable of the ancient reports are those pub- 
lished by Lord Chief Justice Coke."(*) Of the same reports, Lord 
Bacon affirms, that *' though they may have errors, and some peremp- 
tory and extra-judicial resolutions, more than are warranted, yet they 
contain infinite good decisions and rulings over of cases."(/) Several 
judicial opinions on Coke's Report of individual cases show the pro- 

Eriety of receiving with some caution cases reported even by him. ,He 
as been charged with inserting his own opinion in the report Chief 
r ^103 1 Justice Holt, speaking of Southcote's case,(ti) *and, dissent- 
1- J ing from an opinion there, says, — ^^ My Lord Coke has im- 

proved the case in his report of it"(t;) Chief Justice Willes, citing 
Gage's case,(u') which, he says, « is not rightly reported by Lord Coke," 
and is otherwise reported in Moore, whose report, on searching the re- 
cord, has been found to be right, goes on to say, referring to the point 
in that case, — << But I own, if this point were to come as a new question 
before me, I should be of the same opinion with Lord Coke, who often 
gives his own instead of the opinion of the Court"(ar) And, to the 
same effect, Gould, J., noticing a particular doctrine in Mary's case,(y) 
remarks, — << I always thought the doctrine of Lord Coke in Mary's case 
a singular doctrine of his own, and not any part of the judgment of the 
Court"(z) On his manner of reporting, Cokc himself observes, that it 
<^ is summary, relating the efiect of all that was said of the one side by 
itself, and so likewise of the other, beginnine ever with the objections, 
and concluding with the resolution and judgment of the Court;'^ 
" which," he adds, " I hold to be the best order of relation."(a) The 
twelfth part of Coke's Reports is of less estimation than the preceding 
eleven parts. Holroyd, J., naming a case there, and adverting to a point 
in it, which, as it seemed to him, might be questionable, says, — ^^ The 
book, in which that case is found, is not so accurate as the rest of the 
reports of Lord Coke, not having been published by him in his lifetime, 
but from his notes a{terwards."(S) And Parke, J., expressing an opin- 
ion that a part of the same case cannot be law, observes, — ^ The 12 Rep. 
is not a book of any great authority ;" and he mentions, besides the above 
opinion of Mr. Justice Holroyd, an opinion of Mr. Hargrave, that the 

(q) 3 Dura, and E. 96. (x) Willes, 668, 669. 

(r) Willes, 181, 188. (y) 9 Co. Ill b. 

(t) 1 Bl. Com. 7S. (jr) 2 W. Bl. 1S34. 
It) Propoael for uneDdiDg the Lewi of (a) 10 Co. Pref. zi. b, zii. And eee, fbr- 

Eogland. ther, on Coke's, and also on Croke's, manner 

(tt) 4 Co. 83 b. of reporting, the obeerration of Ridiardsy C. 

(o) 2 Lord Raym. 913, 914. B., 8 Price, 69, and Dan. 291. 

(w) 6 Co. 46 b^ (b) 4 Bam. and AM. 614. 



OF RXPOBT8. 81 



all authority,^ and of Mr. Serjeant Hill^ p ^.^^ ^ 
to be allowed,"(c) It appears, however, *- ^ 



12 Rep« is << of small 
that it is •« not fit 

that this part of Coke's reports is not always so li^tly e8tdemed,{d) 
with regsurd, at least, to some cases in it; as Graham, B., has relied on a 
case there as authority ;(6) and on another occasion ^exander, C. B., 
delivering the judgment of the Court, waved the easy citation of other 
eases to support their opinion, and observed, — ^< I shall merely refer to 
the high authority of Lord Coke on the point, in the Earl of Derby's 
case, 12 Rep. 114.''(/) 

Dickens. — Of him Lord Redesdale says, — f^ Mr. Dickens was a very 
attentive and diligent register; but his notes, being rather loose, were 
not considered as of very high authority; he was constantly applied to, 
to know if he had any thine on such and such subjects in his notes; but, 
if he had, the register's books were always referred to."(j') 

Fitzgibbons.^3uord Hardwicke, referring to Arthur v. Bockenham, 
in Fitzgibbons, continues his observation by saying, — ^which book ^< I 
do not care to rely on, as it is of no authority, though this and some 
other cases are well reported in it; this particularly very finely, for I 
have a manuscript note of it"(h) And Chief Baron Parker mention- 
ing that case, and also Bunter v. Coke [Bunker v. Cooke,] in the same 
Reports, adds, — ^^ The cases in this book are very incorrectly reported; 
but I have been credibly informed that these two arguments are authen- 
tic.''(t) 

Hobart. — ^Lord Kenyon calls Hobart's Reports, << his excellent volume 
of reports."(y) 

Keole. — Chief Justice Willes mentions Keble as a reporter, who 
<< seldom enlightens any thing.''(A;) Lord Mansfield and Lord Kenyon 
style him, « a bad reporter." (/) Counsel having *relied on p ,,q- , 
a case in 3 Keble, A^hhurst, J., observed, — << This book ^ ^ 

does not stand in the highest degree of authority in general; and I do 
not think the intrinsic merit of the report itself of this case will add 
much to its authority."(m) And, on the same occasion. Lord Kenyon 
said,—- ^< As to the case cited from 8 Keble, my brother Ashhurst has 
already observed, that that reporter is not always accurate; and if any 
instance were wanting to warrant the observation, the case referred to 
would prove it; because he there referred to another case of his own re- 
porting, as of the preceding term, which is not there to be found." (n) 

Levmz. — Of him Lord Mansfield says, — ^^ Levinz is a much better 
reporter than Keble." (o) And where a cited case was reported by both. 
Lord Kenyon observed, — '< The case cited from Levinz is entitled to 
greater consideration than that in Keble, who was a bad reporter." (/i) 
The same superiority Lord Mansfield seenra to have assigned to Levinz, 
with reference to another case reported by him and also by Keble.(;) 

(c) 10 Bam. and Cr. 275. (k) WiUef, 245. 

(d) See the opinion prefixed to it, dated (/) Doogl. 292, ed. 1783, and 304, 4tli 
1655^ and signed Edw. Bulstrod. ed.; 3 Dnrn. and E. 17. And lee 5 Buir. 

(e) M*Clel. 331, 332. 2731, 3 Wils. 330, and 6 Bing. 664. 
(/) 1 M'Glel. and Y. 319. (m) 4 Burn, and E. 646. 

(jr) 1 Sch. and Lef. 240. (n) 4 Burn, and E. 649. 

(A) 1 Kenyon, 71 j 7 Born, and E. 418, (o) 5 Barr. 2731. 
n. See 3 Atk. 806. ( ^) 3 Burn, and E. 1 7. 

(i) 1 Wert Gas. T. Hardw. 509. {g} 6 Borr. 2731. 

U) 6 Bnm. and E. 441. 

s 2 
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Mosely. — ^In a cause in the King's Bench, counsel relied on a case, 
that he cited from these reports, '< which book Lord Mansfield told him 
he should not have quoted-'n^r) In another cause, counsel having cited a 
case from the same reports, Thompson, B. observed, — ^ As to the case 
in Mosely, the authority of that book is very small."(«) Another, and 
more favourable, opinion of these reports remains, however, to be 
shown, — ^an opinion that will probably be considered to give preponder- 
ance to an advantageous judgment of them. Lord Eldon having men- 
tioned a case there takes occasion to state, — << In speakine of the book, 
r *106 • 1 ^'^ which this case of W. v.S. is to be found, I wish to make 
*■ ■' *one other observation. That book has been brought into 

some disrepute by a saying of Lord Mansfield's, that no man should cite 
Mosely. I myself think very difierently from Lord Mansfield on that 
subject, having always considered Mosely's Reports as a book possess* 
ing a very considerable degree of accuracy.'^/) And, according to 
another report of the case, in which this passage is found. Lord Eldon 
observed, that << although Lord Mansfield has said, that Mosely ought 
not to be cited, there are cases of great consequence in those re- 
ports."(tt) 

Noy. — His reports being mentioned by BuUer, J., this learned judge 
adds, — ^^ But that book has always been considered as a bad autho- 
TityJ\v) A reason for this is assigned by Twisden, J., when, " for the 
case in Noy's Reports 23," he said " he wholly rejected that authority; 
for it was but an abridgment of cases by Serjeant Size, who when he 
was a student borrowed Noy's Reports, and abridged them for his own 
use."(u>) Another account of the same opinion is, — ^^ Noy, 23, 1 whol- 
ly reject, as only an abridgment of cases per Serjeant Says, when a stu^ 
dent''(a?) 

Rolle. — Of a case reported by both RoUe and Palmer, Lord Parker, 
C. J., prefers the report by RoUe; observing, — ^^I have looked into the 
case of S. v. M. in Palm. 100, and 2 Roll. Rep. 166, 189, which RoUe 

r *107 1 ^^^^^ ^Q^^i^d i^^ ^^3 A^f i^S™^^^ *^® being at that 
■- -* time the experter reporter has given the fullest account, and 

is chiefly to be regarded. For that case is 17 Jac. I., and Palmer was 
not attorney general till King Charles the Second's Restoration (1 Sid. 
465,) and must be very young, when that case was adjudged."(y) 

(r) 5 Barr. 2629. It is poflfible that Lord Report^ it may not be amiM to apprise the 

Mansfield had not then much knowledge of student, that, though the book is known bj 

that book : an acquaintance with it was not the name of that Tery learned lawyer, yet 

at that time, universal, since, in the same there is not the least reason to suppose, that 

cause, counsel (Mr. Mansfield) in reply ob- such a loose collection of notes was intended 

served, — '* As to the case cited from a book by him for the public eye. In an edition of 

called Mosely's Reports, — ^he owned, he had Noy's Reports penet ecHtorem, there is the 

never seen such a book." Ibid. following observation upon them in menu- 

(«) 3 Anstr. 861. script Atimple eoUeeti9n of 9erap$ of eate* 

It) 1 Meriv. 92. made by Serjeant Size, from JVoy'a loose 

(u) 19 Ves. 488, n. (6). papero^ and impooed upon the -world for the 

(v) 3 Dum« and E. 424. And see Gun- Reporto of thai vile prerogative fello-a JSHty, 

ninghamon Sim. 77, 166. * This account of Noy's Reports, which was 

(w) 1 Ventr. 81. probably written soon after the first publica- 

(x) 2 Keb. 652. A note from Lord Hale's tion in 1656, though expressed in terms i|iez- 

M88. being added to Coke's I Inst, and in cnsably gross, contains an anecdote not alto- 

which note is cited a case in Noy's Reports, gether useless." 1 Inst, ed. flargrave, 54 

Mr. Hargrave observes thereon ;— '* As Lord a, n. 

Hale makes so frequent a referanoe to Noy's (y) 1 Stra. 71; 
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Sdkeld. — ^Lord Hardwicke, mentionins a case ia 3 Salkeld, paren- 
thetically says, — ^^ (which by the by is a book of no authority, though 
the two first volumes are.")(z) 

Saunders.— Of him, Yates, J. says, — ^^< Saunders was much the most 
accurate of the reporters of his time."(a) And Lord Eldon, in the 
year 1799, speaks of the same reports, as "that excellent book, the Re- 
ports of Saunders, made more exceUent by a late edition/'(&) 

Strange. — Referring to a case reported by him, Sir A. Hart states, — 
^* Although Strange is not a book we can place much confidence in, yet, 
in this particular instance, it appears to be a very able and sound judg- 
ment, and well reported."(c) 

Williams, — Sir R. P. Arden, citing a case, says,— ^' It is most accurately 
reported, as most of the cases are, in Peere Williams.'' ((/) 

Winch. — Of his reports Lord Kenyon states, — ^< The cases in Winch 
are in general well reported; but in the preface to Benloe's and Dali- 
son's Reports it seems as if those were not really the reports of Sir H. 
Winch; for it is there said, 'the book called Winch's Reports, but im- 
properly enough ascribed to that learned judge.' And indeed it ap- 
pears that several of the cases in that book were decided after Sir H. 
Winch's death."(0 

Besides Reports, which bear the name of the Reporter, there are many 
volumes of Reports, which consist of collections of cases published ano- 
nymously; and, in these instances, it is *often unknown by ^ ^iria -i 
whom the notes of the cases were taken. I- J 

Anonymous Reports, some judicial remarks on which have been ga- 
thered, are: — 

Cases in Chancery.(y*) — ^Lord Manners expressing his dissatisfaction 
with a case in the first volume says, — '* It comes from a book of very 
doubtful authority."(j') And on Lord Eldon mentioning in the House 
of Lords the propriety that the Registrar's book should be searched for 
a particular case in the second volume. Lord Redesdale concurred by 
saying, — ^^ Yes; for the Chancery Cases are very incorrect."(A) 

Modern Cases in Law and Equity. — ^Wilmot, J., citing a case in the 
first part or volume(f ) of these Reports, observes, — ^' That case is re- 
ported in Modern Cases in Law and Equity; but it is totally mistaken 
there, as indeed are nine cases of ten in that ho6kJ\J) 

Precedents in Chancery. — Lord Loughborough names these reports, 
<< a book of considerable authority." For mentioning a case there, 
which he found to be " totally mis-reported," and advertmg to a circum- 
stance connected with it, he says, — " I thought it right to mention this, 
lest that case being found in a book of considerable authority might mis- 
lead again."(Ar) 

(z) Ambl. 12. of them are uiiially cited as 1, 8»or 3 Gh. 

(a) 3 Barr. 1780. Rep. 

lb) 2 Bos. and P. 23. (^) 2 Ball and B. 183. 

(e) i Sim. 432. (A) 6 Dow, 9. 

Id) 4 Yea. 464. (i) This volome appears to be cited as 8 

(e) 6 Dum. and E. 441. Modern. 7 Doro. and E. 239, 2 Barr. 1166. 

(/) The two parts or Tolomes of these (J) The King v. Ashton, 8 Mod. 17&, 

reports are commonly cited as I or 2 Gh. cited in Rex v, Vipont, by Lord Kenyon 

Cas. And it is proper to notice, that *' Re- stated from a M8., 7 Darn, and £• 238, 239. 

ports of Cases in Chancery" are a distinct (k) 6 Ves. 664. 
collection of cases. And the three voiomes 
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Select Caaes in Chancery; — ^Thede Reports Lord Redesdale calls, *^ a 
book of no great authority.' V/) 

In addition to the cases published in volumes distinctively named Re- 

Krts, there are many which are published^ and may therefore be said to 
reported, in books of a separate character, or in a manner otherwise 
r «iQQ 1 different Books of such separate *character, and which con* 
^ •' tain cases so reported, are chiefly works entitled, Abridg- 

ments of Cases. 

Abridgments on which, as reports or otherwise, some judicial obser- 
vations have been found, are: — 

Brooke's Abridgment.(m) — Heath, J., with reference to a remark that 
had been made by Rooke, J., says, — << I observe my brother Rooke 
seems to think, that what is laid down by Brooke is not of much autho- 
rity; but I have always understood that tiie abridgers had access to the 
records themselves; and many cases, that appear in the Year Books 
with an Adjomatur, are laid down by them as decided; which could be 
only by their having access to the records.''(n) 

Rolle's Abridgment of many Gases and Resolutions of the Common 
Law.(o) — ^This work, Lord Kenyon mentions, was published under the 
^^ inspection of Sir M. Hale.(j5) And Graham, B., calls it, " one of the 

best books of the kind we have."(9) Twisden, an eminent Judge in 
the reign of Charles II., with reference to an opnion of RoUe that haifc 
been cited, says, — '^ That was his opinion, it may be, when he was a 
student You have in that work of his a common place, which you 
stand too much upon. I value him where he reports judgments and re- 
solutions. But otherwise it is nothing but a collection of Year Books^ 
and little things noted when he made his common place books."(r) 

A General Abridgment of Cases in Equity.(#) — ^The following obser- 
r *iio 1 ^^^^^^ hdcve been made on two volumes of this *Abridg- 
I- ^ ment, considered as a work containing reports of cases. The 

first and second volumes do not, it will be seen, bear the same character. 
The first volume Sir R. P. Arden designates as " a very cood boof (/) 
BuUer, J., was satisfied of the accuracy of a report of a case there, 
^^ considering the authority of the book in which that case is contain- 
ed."(u) Abo Eyre, C. J., co^ncluded it to be probable, that a case there 
reported was correctly stated, (v) Sir T. Plumer and Lord Manners 
concur in opinion, that the second volume is a book, ^^ certainly, of no 
great authority.''(u^) Lord Eldon, speaking of a case reported by Bar- 
nardiston, observes in continuation, — <^ The case happens to be reported 

(0 2 Sch. and Lef. 634. Lord Redefdak citiDg a caae ia the first ▼<>- 

(m) A work of Sir Robert Brooke, Chief lume, and also reported in Precedents in 

Justice of the Court of Common Pleas. Chancery, obserred^^ — ** It is supposed that 

(ft) 3 Ves. 656. Mr. Pooley, who was the collector of the 

(•) A work of Mr. Serjeant RoUe, after- cases in Precedents in Chanoeiy, was also 

wards Chief Justice of the Court of King's the compiler of the first part of Equity Cases 

Bench. Abridged ; and certainly the cases are gene- 

(^) 4 Dum. and E. 64 ; 5 Dam. and E. rally, as well as in this instance, Terbatim in 

206. one book and in the other." I Sclu and 

(q) 9 Pricey 618. Lef. 269, n. See also 3 Yes. 285. 

(r) I Mod. 273. (0 4 Yes. 566. 

(«) Two volumes published, *'nnrecom- («) 6 Dum. and E. 61. 

mended by any authoritattve approbation, or (v) 1 Bos. and P. 614. 

even a name in the title-page." They are (w) 2 Madd. 140 ; 2 Ball and B. 28. 
commonly cited as 1 or 2 £q. Cas. Abr. 
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likewise in another book of no very high character, — I mean the se- 
cond volume of the Equity Cases Abridged. It is not so high in cha- 
racter, as the first volume of the Equity Cases Abridged.''(a?) A testi- 
mony, favourable, however, to this report of the case his Lordship else- 
where ofiers in these words: — *' The case is reported in the Equity 
Cases Abridged, and reported from a valuable manuscript, as I know, 
from having had the assistance of a genuine report from the library of 
Lord Redesdale/'(y) Sir R. P. Arden, relying on a case in the second 
volume, and which, it would seem, he supposed to be reported, and not 
merely abridged,(2) there, says, — << Though this book is not a book of 
the first authority, I must be guided by such cases as stand in point 
there; and particularly by a case which contains so much sense, as in- 
duces me to rely upon it, in conjunction with the other authorities. "(a) 
Several cases inserted in Viner's Abridgment are taken from a source, 
which he names, " MS. Rep. said to be Lord Harcourt^8,"(A) or, merely, 
" MS. Tab."(c) On counsel citing a position laid down « in the mar- 

B'nal table of cases in the House *of Lords, made by Lord p «|., •. 
arcourt," and observing, ".that index is quoted frequently ^ -" 

by Viner as authority,'^ Lord Loughborough interposed and said, — 
<* The index to the cases in the House of Lords only refers to the case& 
One decree by Lord Harcourt will be much better authority. There is 
no doubt that it is the work of Lord Harcourt's secretary, whom he em- 
ployed to make that index.''(cf) Lord Redesdale, mentioning a case re- 
ferred to in Viner's Abridgment, and there stated from a " MS. Rep. 
said to be Lord Harcourt's,^' observes on it, — ^^ It is said to be taken 
from Lord Harcourt's Tables, which are extremely accurate; but I have 
not been able to find the ca8e.''(e) The same index or table exists in 
manuscript ;(y) and it may be useful to remind the reader, that in the 
Table of Principal Matters in Brown's Reports of Cases in Parliament, 
ed. Tomlins, " are included the contents of a manuscript index prepared 
by or for Lord Chancellor Harcourt, and which is the MS. table so fre- 
quently quoted by Viner in his Abridgment "(^) 

Many of the notes in Dyer's Reports contain accounts of cases, which 
may be considered as reported by those notes. The notes referred to 
are those added by Chief Justice Treby. Grose, J., refers to certain 
notes there, as the addition of that learned judge.(A) And on counsel 
citing a case stated in one of the notes in Dyer, and enforcing his objec- 
tions to that case by the remark, " besides that is only a marginal note," 
BuUer, J., interposed the observation, — " The marginal notes in Dyer 
are good authority; they were written by Lord Chief Justice Treby."(i) 
And Gibbs, C. J., referring to certain marginal nqtes there, refers to them 

(x) 1 Bligh New Rep. 638, 689. (d) 2 Vee. jun. 169. 

ly) 1 Dow and CI. 11. (e) 1 Sch. and Lef. 380. 

(x) The caae is. Palmer ▼. Sehribb, 2 Eq. (/} The author poaeeana an apparently 

Caa. Abr. 291, but not reported from MS., early MS. copy of ibis collection of caaea. 

and on the contrary a mere abridgment of It is entitled, ** A Table to the moat remarka- 

the report in 8 Yin. Abr. 289, tit. Devise, ble Points in the Printed Gasea upon Ap- 

pi. 26. peals to the House of Lords, since the year 

(a) 2 Bfo. C. G. 46, 46. 1701 to the year 1728.'' 

lb) For example, 13 Yin. Abr. 644, tit. (^) Yol. i., AdTertisement ; toI. Yiii., p. 

Fraud, A. a., pi. 12, 13. 889. 

(e) For example, 14 Yin. Abr. 467, tit (A) 6 Dum. and E. 442. 

Interest, C. pi. 4, marg. (t) 2 Dum. and E. 84. 
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as notes, '^ which are always to be regarded with deference, coming 
from an au&ority so considerable as Chief Justice Treby."( j) 



[ •lis ] «CH AFTER XIV. 

OF PB£CE0ENT ; CONSISTING OP ONE, OR MORE THAN ONE, DECI- 
SION IN BANK, OR IN THE HOUSE OP LORDS. 

Sect. L Of Jldherence to one Decision. 

II. 0/ Jidherence to two or more Decisions. 

III. Of Departure from one Decision, 

IV. Of Adherence to a Fixed Doctrine. 

V. Of Discordant Decisions^ or Series of Decisions. 



SECTION I. 

OF ADHERENCE TO ONE DECISION. 

<<The law of England, which is exclusive of positive law enacted by 
statute, depends upon principles, "(a) On these principles it is often the 
duty of a Court to decide a case;(A) as, for example, a case that is new, 
or one like to which a case decided is not to be found.(c) A case decided 
is called a precedent;(£() and is an authority, which, under many oir- 
eumstances, binds a Court to make the same decision in a future similar 
case.(e) 

r *li s 1 *'^h® future similar case is sometimes expressed to be li- 
L J terally the same case with the precedent;(y) or to fall with- 

in it, and to be not distinguishable from it;(^) or to be directly the same 
case as it is. (A) The precedent is sometimes expressed to be a decision 
precisely, exactly, or directly, in point;(2) or such a case, that there is 
no distinguishing it from the present case;(y) or a case quite similar to 
the present;(A!) or a case,^ of which the facts << cannot be distinguished 
in effect from those of the present case ;''(/) or a case, '< which must go- 
vern the present, to which it closely applies;(fn) or a fcase, that <*must 
govern the present, for it stands directly on the same ground in every 
word and circumstance.''(n) 

0)4 Dow, 202. Crompt and M. 64; 8 Ves. 313 ; 2 Sim. 

(a) Gowp. 39. 271 ; 3 Sim. 41. 

lb) Gowp. 39 ; 2 Bos. and P. 24, 25, (/) Dougl. 326, ed. 1783, 340, a, 4th ad. 

374; 7 Dora, and E. 148; 2 Brod. and B. (g) 3 Barn, and Cr. 798. 

505; 2 Rro. C. C. 340 ; 7 Ves. 195. (A) 2 Maale and 8. 681. 

(e) Goirp. 39; 7 Taant 515, 516; 1 (t) 6 East, 512; 1 Maule and 8.696, 

Cox, 839, 340 ; 4 Vm. 808, 809. 697 ; 14 Ves. 596 ; 19 Ves. 314 ; 1 Ytmnge, 

(d) Gowp. 39 ; 6 Dura, and E. 646 ; 4 22 ; 2 Anstr. 357. 

Ves. 809. (j) 6 Manle and 8. 47; 9 Bing. 672. 

(tf) DottgL 826» 327, ad. 1783; 1 East, (k) 2 Barn, and Aid. 66. 

641, 542 ; 6 East, 513 ; 1 Maale and 8. 696, (/) 3 Barn, and Adol. 36. 

697 ; 7 Bam. andCr. 477; 8 Bing. 891 ; 2 (m) 6 East, 513. 

(n) 1 East, 541. 
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A precedent possesses the bifiding force mentined, either if in the 
mind of the Court it is wholly unimpeachable, on the ground of want of 
principle, or otherwise ;(o} or, if impeachable, the objection to which it 
is so exposed, is not, in the consideration of the Court, sufScient to ex- 
clude its title to be authority. (/?) 

A circumstance that strengthens the authoritative force of a decision 
is, that it has stood as law for a length of time,(^) as << for forty years 
together,(r) or nearly forty years,(5) or nearly thirty-four years ;(/) or 
that it was decided "after consideration/'(tt) "on great considera- 
tion ;"(t;) or by "most learned judges ;"(«?) that it underwent grave 
consideration by a Court, which at the time was filled by very learned 
judges.(a?) 

*A reason constantly adverted to as a ground, on which to p «i 1 4 n 
adhere to a former decision, is, the importance 6f certainty »- -» 

in the law.(y) Another reason is, " the great importance that there 
should be an uniformity of decision in the different Courts of Westmin- 
ster Hall.(2:) A third reason is, the probability that many transactions 
have taken place upon the footing of the former decision.(a) 

A single case has been adhered to in, amone other instances,(A) the 
following cases; which,, with the judicial opinions there expressed, are 
a fit illustration of the subject of the present section. 

The first that may be mentioned is, Hodgson v. Ambrose, where Lord 
Mansfield, speaking for the whole Bench, observed, — *< Whatever our 
opinion might be upon principle and authorities, if the point were new, 
we all think that since this is literally the same case with Coulson v. Coul- 
son,(c) and that has stood as law so many years, it ought not now to be liti- 
gated ag^n. It would answer no good purpose, and might produce mis- 
chief. The great object in questions of property *is certain- ^ *|| c i 
ty, and if an erroneous or hasty determination has got into *- J 

(0) 6 Darn, and E. 644, 646 ; 1 Eut, Manle and S. 576 ; Jowett t. Charnock, 6 

641; 6 East, 612, 613; 2 Eden, 843; 8 Maule and 8.46; Maxwell v. Jameson, 2 

Yes. 313. Barn, and Aid. 61 ; The King y, Inhab. of 

(p)Dongl. 326, 327, ed. 1783, 340 a, 4th Coleorton, 1 Bam. and Adol. 26 ; Doe v. 

ed.; 13 East, 321; 3 Bing. 391 ; 3 Yes. Featherstone, ib. 944 ; Doe dem. Tindal t. 

313 ; 14 Yes. 696 ; 2 Sim. 271. Roe, 2 Bam. and Adol. 922; Wells v. Hop- 

(g) Jacob, 461. wood, 3 Bam. and Adol. 20 ; The King t. 

(r) 2 8wan8t422. Brettell, ibid, 424; The King y. Inhab. of 

(») Dougl. 326, 327, ed. 1783, 340 a, 4th Leeds, 4 JBara. and Adol. 248 ; Dougal ▼. 

ed.; 13 East, 321. Kemble, 3 Bing. 383, 1 1 Moore, 260 ; Fox 

(t) 6 Durn. and E. 450. y. Bishop of Chester, 6 Bing. 1 ; Wright y. 

(tt) 6 Dom. and E. 656. Wright, 7 Bing. 467 ; Grove y. Aldridge, 9 

(v) 6East, 612. Bing. 428, 2 Moore and 8c 668; Bowyear y. 

(w) 6 Bing. 22, Bowyear, 9 Bing. 670 ; Swannock y. Lyford, 

(a?) 7 Bam. and Cr. 476 ; 6 Maule and Ambl. 6 ; Hill y. Adams, 8. C, 2 Atk. 208 ; 

8. 46. Moor y. Hawkins, 2 Eden, 342 ; Davies y. 

(y) BongL 326, 327, ed. 1783, 340 a, 4th Topp, 1 Bro. C. C. 624, cited 2 Bro. G. C. 

ed.; 2 Durn. and E. 24; 13 East, 322; 7 262; Colpoys y. Colpoys, Jacob, 461 ; Wil- 

Bam. and Cr. 476 ; 2 Crompt. and M. 64 ; kinson y. Atkinson, 1 Turn, and R. 266 ; 

2 Swanst. 414. Anon. 4 Russ. 473 ; Teale y. Teale, 1 8im. 

(z) 6 Bam. and Cr. 638. and 8t. 385 ; Bradford y. Belfield, 2 8hn. 

(a) Dougl. 227, ed. 1783, 340 a, 4th ed.; 271 ; Bown y. Child, 3 8im.457 ; Earl of 

6 Dum. and E. 450 ; 6 Bing. 24. Lonsdale y. Littledale, 2 Anstr. 866; Ravald 

(&) Petrie y. Hannay, 3 Dom. and E. y« Russell, 1 Younge, 9 ; Boxon y. Williams, 

418 ; Howard y. Castle, 6 Dura, and E^ 642 ; 2 Younge and J. 475. 
Higyi y. Warry, ibid, 664 ; Simp«>n y. Han- (c) 2 Atk. 216. 
ley, 1 Mania and 8. 696 ; Doe y. Peach, 2 
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practice, there is more benefit derived from adhering to it, than if it were 
to be overturned. Many estates may be enjoyed under the authority of 
Coulson V. Coulson, the titles to which would be shaken, if the decision 
in that case were to be overruled, and the case is so generally known 
among conveyancers, that it is impossible there should be many held 
under the contrary construction, because, if there were, they would 
have been controverted."(6?} 3. A second instance is. The King v. 
Younger, a case on the statute 29 Ch. II. c 7, against the exercise of any 
worldly labour or business on the Lord's day, and in which case Lord 
Kenyon said, — ^< Thirty-four years have nearly passed since the decision 
of the case of Rex v. Cox,(e) which informed the public that all bakers 
have a right to do what is imputed to this defendant as an ofience. This 
circumstance alone ought to have some weight in the determination of 
this case. It would be cruel not only to the defendant, but also to those 
in a similar situation with him, if we were now to punish him for doing 
that, which the Court publicly declared so many years ago might be 
done with impunity, and which so many persons have been doing week- 
ly for such a number of years."(y) 3. In Schumann v. Weatherhead, 
Lord Kenyon observes, — <' Among the many cases which we have been 
called upon to decide upon applications for setting aside annuities, none 
contains a more convenient rule Of decision than that which was laid 
down in Greathead v. Bromley.(5-) . . . Now unless we are pre- 
pared to rescind our opinions then expressed, that case must govern tiie 
present; for it stands directly on the same ground in every word and 
circumstance. . . . And though if we had then been as fully ap- 
prised of all the circumstances as now, it might have altered our opi- 
nion; yet it is better for the general administration of justice, that an 
r *116 1 inconvenience should sometimes *fall upon an individual, 
^ ^ than that the whole system of law should be overturned, and 

endless uncertainty be introduced. I should be sorry to see one deci- 
sion in 1798, and a different decision on the same facts in 1801." Grose, 
Lawrence, and Le Blanc, Justices, <^ considered the question as con- 
cluded by the authority of the case of Greathead v. Bromley, and that 
the matter having passed in rem judicatam, the merits of the case could 
not now be entered into."(A) 4. Liverpool Water Works Company v. 
Atkinson was a case on the construction of a bond, and here Lord Ellen- 
borough said, — ** The case of Lord Arlington v. Merricke(i) runs on all 
fours with the present . . . That case was decided by Lord C. J. 
Hale, and other judges on great consideration. Then, with a decided 
case exactly in point, it would be extraordinary if we were to apply a 
difierent rule of construction ; though if it were to be decided now for 
the first time, I should think that decision right"(y) 5. In The King 
V. Deptford, a case on a pauper's settlement by renting a tenement, it is 
observed by Lord Ellenborough, — ^* If we were sitting to hear the case 
of The King v. Framlingham(A) now argued, the argument might have 
weight; but it having been settled nearly forty years ago, that the rent 
reserved (all fraud apart) is to be taken as the criterion of the value of 

(<0 Doagl. 833, 826, ed. 1788, and 837, (A) 1 Eait, 641. 

4th ed.; and see the certificate in thii case. (») 3 Saand. 411. 

(c) B Burr. 787. 0) 6 East, 611. 

(/) 6 Darn, and E. 460. (k) Burr. 8. C, 748. 
(jr) 7 Dam. and E. 466. 
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the tenement^ without reference to the payment of the rates and taxes by 
the landlord, we are not now at liberty to disturb that decision upon any 
speculative opinion/' And Grose, J., said,-— << It is better stare decisis. 
The very case has been already determined.'' And Bayley, J., — 
<< There is quite uncertainty enoush in settlement cases; and when a 
point has been once decided, it is better to adhere to the decision."(Q 
6. In Gabay v. Lloyd, " The whole Court were of opinion that this case 
fell within the decision in the case of Lawrence v. Aberdein;"(m) and 
Litdedale, J., said, — ^ he *doubted whether he should have |. «| ii^ n 
concurred in the decision in the case of Lawrence y. Aber- >- ^ 

dein, but that he thought this case was distinguishable from it"(n) 7. 
Fayle v. Bird, an action on a bill of exchange, contains this opinion ex- 
pressed bv Lord Tenterden: — **I should certainly have entertained 
some doubt whether this case fell within the statute, 1 and 2 Geo. IV. 
c. 78, had it not been for the authority(o) cited on behalf of the plain- 
tiff. . • . . It is of great importance that there should be an uni- 
formity of decision in the different Courts of Westminster Hall upon all 
questions, but particularly upon questions affecting negotiable instru- 
ments of this description. Upon the authority of that case, therefore, 
we are of opinion that the rule for entering a verdict for the plaintiff 
should be made absolute."^ ;?) 8. A further instance is, Williams v. 
Germaine, where on an objection taken in arrest of judgment. Lord 
Tenterden observed, — ^^ In support of the objection, counsel relied on a 
case in 16 East, Hoare v. Cazenove. That case underwent grave consi- 
deration by' this Court, which, at that time was filled by very learned 
judges, the assistance of one of whom we have the satisfaction of having 
at the present moment. In the course of the argument, much was ad- 
dressed to us to show that that judgment ought not to have been given. 
If we could have been convinced that a judgment, given even by persons 
of the description to which I have alluded, was founded on a mistake of 
the law, it would have been our duty to have decided contrary to it; 
but we ought not to overrule a solemn decision of the Court, unless we 
perfectly concur in saying that such judgment was founded on a mistake. 
It is of great importance in almost every case, but particularly in mer- 
cantile law, that a rule once laid down and firmly established and con- 
tinued to be acted upon for many years should not be changed, unless it 
appears clearly to have been fpunded *upon wrong prin- ^ »..^ ^ 
ciples. . . . We think that we are bound by auUiority, *- J 

and I am inclined to say by reason, to confirm the decision in Hoare v. 
Cazenove. "(7) 9* -^ ca^ containing Lord Eldon's opinion is,Townley 
V. Bedwell, where, the precise question having been decided in a former 
case, his lordship on following this decision, observed, — << That case 
was very much argued; and I do not mean to say, that a great deal may 
not be urged against it; but where there, is a decision precisely in point, 
it is better to follow it"(r) 

A single case so followed is sometimes one, by which an older deci- 

(/) 13 East, 321, dtad 1 Bam. and AdoL (^) 6 Bam. and Cr. 631, Dowl. and 

735. R7I. 639. 

(m) 6 Barn, and Aid. 107. (9) 7 Bam. and Cr. 468i 1 Mann, and 

(n) 3 Bam. and Cr. 798,5 DowL and RyL 394,408. 
Rjl. 641. (r) 14 Ym. 591, 596. 

(9) Selbv ▼. Eden, 3 Bing. 611. 

Vol. IX.— T 
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sion has been overruled ;(«) as in Roe v. Rashleigh^ where, with re* 
ference to Hennings v. Paucbard,(/) it was said by Abbott^ C. J., — 
<< That has been already overruled, after two arguments, in the case of 
Freeman v. West, upon reasons which appear to me to be quite satis- 
factory;" and by Bayley, J., " Freeman v. West is a direct authority in 
point, and the reason of the thing is in favour of that decision;" and by 
Holroyd, J., ^< The case of Freeman v. West seems to me to have been 
rightly determined, and I think it ought to govern our present deci- 
sion."(tt) 

An instance occurs, wherein Lord Hardwicke made a determination, 
which he believed to agree with a former decision, but ordered the mat- 
ter to stand over that he might look for the case; and afterwards, on the 
authority of that case, he decided directly contrary to his former deter- 
mination, (v) 

Mere length of time since the decision of an earlier case does not 
weaken the authority of it In Cheetham v. Ward, Eyre, C. J., said^^ — 
<< The very point in issue was decided in the year book; and Brian 
there gives a satisfactory reason for the decision. • . . ^This case 
r *119 1 ™^"^^ ^ decided by the year book, and *the principle there 
I- -I laid down, which has never been doubted since, whether 

founded in reason or not"(u;) 



SECTION II. 



or ADHERENCE TO TWO OR MORE DECISIONS. 

As one decision may constitute a binding authority, so by greater 
reason may it be the duty of the Courts to adhere to two, or a greater 
number of, decisions in point Instances accordingly occur, wherein 
two,(a;) or more,(y) decisions have been followed as authority. In a 
case where, in the Court of Chancery, Lord Eldon adhered to a deci- 
sion by Lord Hardwicke, and another by Lord Apsley, his lordship 
made these observations, — *^ It is my duty to submit my judgment to 
the authority of those who have gone before me; and it wifi not be 
easy to remove the weight of the decisions of Lord Hardwicke and 
Lord Apsley. The doctrines of this Court ought to be as well set- 
tled, and made as uniform almost as those of the common law, laying 
down fixed principles, but taking care that they are to be applied ac- 
cording to the circumstances of each case. . . I profess this principle, 
that if I find doctrines settled for forty years together, I will not unset- 
tle them. I have the opinion of Lord Hardwicke and of Lord Apsley, 
pronounced in cases of this nature, which I am unable to distinguish 

(«) See tlao MaxweU ▼. Jsmeson, 3 Barn. (x) Roe ▼. Jones, 1 H. Bl. 30, 8 Dorn. 

and Aid. 51, and Barton t. Baiolay, 7 Bing. and E. 88 ; Wright y. Barlow, 3 Maule and 

761. S.512 ; Evelyn v. Evelyn, Ambl. 191, 3 Atk. 

(0 Gro. Jac. 153. 762, 1 Dick, 146 ; StebbiDg ▼. Walkey, 1 

{u) 3 Barn, and Aid. 156. Cox, 350; Ex parte Ford, 7 Yes. 617; Gee 

v) Hume v. Edwards, 3 Atk. 693. v. Pritehard, 2 Swanst 402, 414, 422. 

w) 1 Bo0 and P. 630. See sIm 9 Price, (y) Doe v. Wright, 8 Dam. and E. 64. 
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from the present Those opinions have been acquiesced in without ap- 
plication to a higher Court. If I am to be called to lend my assistance 
to unsettle them, on any doubts which I may entertain, I ^ •i on i 
will lend *it only when the parties bring them into question *- ^ 

before the House of Lords."(r) In the King v. Thurmaston, Taunton, 
J., said, — " In Rex v. Deptford, the judees, who expressed some doubts, 
still felt themselves bound by the' authority of Rex v. Framlingham; and 
if so, h fortiori we are bound by the two cases."(a) 

A determination contrary to former decisions may often produce the 
inconvenience of disturbing transactions, that have taken place on the 
faith of those decisions ;( A) an inconvenience to which Lord Hardwicke 
in 1754 thus adverted in a case on the Statute of Distributions, and in 
which he followed two former decisions, the first of which was made in 
1708: — " I would not be understood, that the argument of inconvenience 
alone has weight enough to decide the question, but it is a reason at least 
for not unsettling former determinations; and if I was to vary in opi- 
nion, it would tend to alter distributions made since 1708, and disturb 
the peace of families.''(c) So with reference to the law, which, as be- 
tween the heir and executor of a mortgagee, existed on the title to the 
mortgage money previously to the case of Thornborough v. Baker,(rf) 
July, 1675, Lord Nottingham in Tabor v. Tabor,(e) November, 1679, 
and adhering to Thornborough v. Baker, and overruling a decree which 
in Tabor v. Tabor was made " about eleven years since," and conse- 
quently before Thornborough v. Baker, thus speaks of the retrospective 
effect of the law settled by this case: — << Because this has been long a 
controverted point, and was never fully settled till my time, as appears 
by Thornborough and Baker's case, and the precedents then cited, ergo, 
it is not fit to look too far backwards, or to give occasion for multiply- 
iHg suits; for God forbid men should search the register's ^ *\o\ i 
files *to find out how many decrees have been made for pay- »• -■ 

ment of mortgage money to the heir, and then stir up the executors or 
administrators to sue the heir for it again."(/} The same inconvenience 
of unsettling past transactions attracted the attention of Lord Ketiyon 
in a case where he took occasion to speak of it in the following ener- 
getic manner: — "If," said he, speaking of a particular decision, "that 
shall be found to be a single case, and that the judges in deciding it 
departed from those rules, that have guided conveyancers for ages past, 
then it will be most unfortunate for the public. The maxim, Misera 
est servitus ubi jus est vagutn aut incertum^ applies with peculiar 
force to questions respecting real property. In family settlements 
provision is made for unborn generations; and if, by the means of new 
lights occurring to new judges, all that which was supposed to be law by 
the wisdom of our ancestors is to be swept away at a time when the li- 
mitations are to take effect, mischievous indeed will be the consequence 
to the public. "(^) 

(z) Gee V. Pritehard, 2 Swaoit. 414, 422. {d) 1 Ch. Cat. 288, 2 Freem. 143, 3 

(a) 1 Barn, and AdoL 735. Swaoet 828. 
(6) I W. Bl. 264 ; a Bing. 699, 600. {e) 8 Swanst 636. 

(c) ETelyn ▼. Evelyn, 3 Atk. 762, 768, (/) 8 Swaiut. 688. 
Ambl. 194. (s) 8 Doxil and E. 608, 604. = 
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SECTION III. 

OF DEPABTURE FROM ONE DECISION. 

One decision may not be a binding authority, if the principle or rea- 
son on which it is grounded, or some other cause, makes it defective. 
In an after case, the soundness of the earlier decision may be inquired 
into, and if on examination it is in the mind of the Court thought to be 
unfit to stand, that decision it is allowed to reject as a binding authori- 
ty. (A) A decision may be so disregarded, — if it is contrary to reason 
r *122 1 ^^^ common *experience, and its effect would be to make 
*■ ■' confusion in property ;(f) or if it "outrages all reason and 

sense ;'Vj) or if, it being a case which turned on the construction of the 
terms of a particular instrument, " the Court ought there to have come 
to a confrary conclusion,^' " the Court there had not adopted the true 
construction, nor that which was warranted by the ordinary rules of 
criticism or language;" (A?) or if the judgment was " founded on a mis- 
take of the law;"(/) or if it does not appear that, in the case decided, 
the attention of the Court had been directed to a strong authbrity upon 
the point (m) 

Chief Justice Willes, speaking of a case, wherein he fancied the re- 
porter was mistaken, made this observation on it, — " However, if this 
had been as Carthew reports, yet it is a single case, it is contrary to 
reason and common experience, and such a determination would make 
such a confusion in all the property of the people of this kingdom, that 
I own I should have no regard to it, but think that the contrary ought 
to be declared to be law.''(n) And the same learned chief justice 
has said of a judgment of Lord Harcourt, — " As it was a judgment 
given without any reasons, and directly contrary to the strongest rea- 
sons, that he himself had laid down but about a week before in the same 
case, it is a case that has no weight with me, for I will not be influenced 
by any judgment, that is founded either on fear or favour."(o) In a 
case where a defendant's gamekeeper had shot a dog of the plaintiff, and 
the question was, " whether the plaintiff's dog incurred the penalty of 
death for running after a hare in another's ground;" Lord Ellenborough 
forcibly said, — ** If there be any precedent of that sort, which outrages 
all reason and sense, it is of no authority to govern other case8."(j») 
Lord Tenterden, characterizing a case as one that underwent grave con- 
sideration by the Court, which at the time was filled by very learned 
r *I23 1 ju^g^Sy *^i^^ adverting to observations made to show that 
'- -' the judgment there ought not to have been given, said in con- 

tinuation, — <« If we could have been convinced that a judgment, given 
even by persons of the description to which I have alluded, was founded 
on a mistake of the law, it would have been our duty to have decided 

(A) Yaugh. 388 ; Hanlr. 53 ; WUIm, 183, (k) 1 Bam. and Aid. 830. 

S40 ; 2 Barn, and Aid. 337 ; 2 Cox, 98 ; 8 (Q 7 Barn, and Cr. 476. 

Yes. 388 ; 9 Yes. 30, 34 ; 1 1 Ym. 529, 580 ; (m) 2 Maale and S. 277. 

19 Yea. 314; 2 Crompt and M. 64. (n) Willea, 182. 

(f) WUle^ 182. (o) Willea, 240 ; 5 Yin. Abr. 591. 

ij) 11 £mC, 570. Ip) 11 £aaC» 570. 
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contrary to it^^(g) In a case before. Lord Eldon, his lordship said, — 
'^ The case of Dick y. Swinton is precisely in point; but I do not say, 
that therefore I should rely upon that authority, if I had any doubt as 
to the principle." (r) 

A Court is at liberty to overrule a case, and accordingly instances 
occur wherein it has been overruled, although << no case can be entitled 
to more respect;''(«) or it is an authority to which the Court looks 
** with great re8pect;"(/) or it is a " most solemn and deliberate opinion 
after great consideration,"(u) or a ^'deliberAte judgment: "(v) or it is a 
modem case, as one determined sixteen, or eight, years ago.(fi') 

Instances of a case, which has been overruled by a later decision, are, 
amongst others,(ar) — 1. Rees v. Phillip,(y) *Lord Ellen- ^ i^-^. ^ 
borough, C. J., observing, <' that it did not appear that the ^ -* 

attention of the Court had been directed in that case to Co. Litt 148 
b;" and Bayley, J., saying, <<that Co. Litt was a strong authority upon 
the point."(2:) 2. Bage v. Bromuel,(a) Lord EUenborough, on, it is 
not to be doubted, good ground, saying, — ^^^that the case referred to had 
had its day,, and that it was time it should cease."(A) 3.~ Payne v. 
Hayes,(c) which, it seemed tp Abbott, C. J., could not be supported in 
point of principle; a case also which Mr. Justice Buller thought was 
not to form a rule of decision in future times; and in which opinion 
Abbott, C. J., most fully concurred.(£/) 4. Robinson v. Tonge,(e) with 
reference to which Lord Eldon, on the occasion when he overruled it, 
said, — << I feel it to be my duty to understand the principle of the case, 
before I confirm it; or to decide against it upon a principle, stated from 
this place [Court of Chancery,] so clear, that there can be no doubt 
upon it ... I cannot conceive the principle, upon which that de- 
cision stands. ... I b^ve had an opportunity of communicating 
with Lord Redesdale upon this case, and have his lordship's authority 
to say, that he can reconcile it with no principle; that it was as great a 
surprise upon him, as it was upon me; and he considers it as a case 
standing altogether by itself, and not reconcileable to the principles, 

. (q) 7 Bam. and Cr. 476. Moore, 600 ; Dickinoon v. Shaw, by Dyer t. 

(r) 19 Ves. 314. Dyer, 2 Cox, 92 ; Strode v. Blackburne, 3 

[8) 8 Ves. 390. Yes. 222, by Wallwyn ▼. Lee, 9 Ves. 24 ; 

[t) 9 Yes. 34. Doddingrtoo ▼. Hallet, 1 Ves. 497, by Ex 

[u) 2 Yes. and B. 244. parte Young, 2 Yes. and B. 242, 2 Rose, 78, 

(o) 2 Rose, 78, n. n.; Lees ▼. SummersgUl, 17 Yes. 608, by 

(w) Iiees T. Summersgin, 17 Yes. 608, Emanuel t. Constable, 3 Russ. 436. And, 

oTorruled by Emanuel v. Constable, 3 Russ. in bankruptcy, Ex parte Ogilby, or Ogiivy, 3 

486; Milner v. Horton, M'Clel. 647, by Yes. and B. 133, 2 Rose, 177, by Ex parta 

Smith ▼. Compton, 8 Bam. and Adot 189, Moore, 2 Glyn and J. 166, cited ibid, 315 ; 

199, 200. Hankey v. Hammond, 1 Cooke Bank. L. 67, 

(x) The King ▼. Bennett, 2 Dum. & E. 8th ed. 78, by Ex parte Garland, 10 Yes. 

197, orerruled by The King y. The Brewers' 110, 1 Smith, 220, and stated from Reg. B. 

Comp. 3 Barn, and Cr. 172, 4 Dowl. and 8 Madd. 148, n., Buck, 210. 

Ryl. 492, cited 3 Bam. and Cr. 175; Gold- (y) Wightw. 69. 

ing T. Dias^ 10 East, 2, by Ricketts v. Lewis, (z) Doe v. Meyler, 2 Maule and S. 276. 

1 Bam. and Adol. 197; Bishop t. Chambrei, (a) 3 Lev. 99. 

1 Dans, and LI. 88, by Jardine v. Payne^ 1 (b) Kightly ▼. Birch, 2 Maule and S. 533. 

Bam. and Adol. 671 ; Milner y. Horton, (c) Bull. N. P. 145. 

M*Clel. 647, by Smith t. Compton, 3 Barn. (d) Wickes ▼. Gordon, 2 Bam. and Aid. 

and AdoL 189, 199, 200; Eaton r, Jaquea, 835. 

DongL 438, ed. 1783, 456, 4th ed., by Wil* (e) 1 P. W. 5th ed. 680, n. 

liams T. Bosanquet, 1 Brod. and B. 288, 3 

T 2 
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which govern the Court in a great variety of other instances. I have 
also the full concurrence of Lord Redesdale's op^iion, that he would 
not determine according to that authority.''(/) 

It is here observable, that a particular doctrine may be law, althou^ 
r *125 1 ^® reason, which for that doctrine is ** given in the *books" 
L J is* a bad one.{g) And a judgment may be well given, and 

ought to be ajDSrmed, although the reasons given by the Court for that 
judgment may not be approved of.^A) 

A particular decision, although aisapproved of, and although a case, 
which <^ made a noise in Westminster Hall at the time the jud^ent 
was given," may, " unless it establishes a rule productive of injustice 
and inconvenience," be one that ought hot to be overturned, if it is up- 
held by the circumstances, that it is a decision, which was much con- 
sidered before it was pronounced, has remained unimpeached for mOre 
than forty years, and has been confirmed by a later decision; and "what- 
ever conveyancers might have thought of the case^ when it was first 
decided, they have since considered it as having settled the law, and it 
would be productive of much confusion to unsettle it again."(t) 

Also a particular decision, although originally infirm, may become 
established law, and the doctrine it contains may be binding, by reason 
of a known consequence of the decision; as the circumstance, that 
<< much property has been settled, and conveyances have proceeded', 
upon the ground of that determination;" a principle, on which Lord 
Camden expressly decided Morecock v. Dickins.(/) 



SECTION IV. 

OF ADHERENCE .TO A FIXED DOCTRINE. 

When a doctrine is once fixed, as if it be so fixed by a decision, and 
subsequent practice {grounded on it;(A;) or by several decisions, and the 
r ♦126 1 ^^^""se of practice established accordingly ;(/) *orby"suc- 
^ ^ cessive determinations;"(m) or by a strong and uniform 

train of decisions;(n) or by "a Ions series of authority ;"(o) or by au- 
thorities, which, on one side, do in weight, number, and uniformity, 
very much preponderate over authorities standing on the other side of 
the question ;(j9) the law is, and it is constantly with much force ex- 
pressed, — ^that, although if the matter were entire,(7) res integra, a new 
case or point,(r) it might admit of difficulty, or the judge would have 
his doubts;(^) or although the doctrine is not '< founded in good sense,"(/) 

(/) Aldrich ▼. Cooper, 8 Yea. 383, 388, (o) 9 Ym. 438. 

390, 394. ( j») 9 East, 70. 

{g) 1 Dom. and E. 34. (9) 1 East, 493; S Yea. jon. 4S7 ; 1 

{h) 1 8tra. 371. Mylne uA K. 186. 

(0 2 Bing. 461. (r) Ambl. 680, 681 ; Wiltea, 437 ; Caa. 

(» Ambl. 681. T. Tftlb. 80 ; 1 P. W. 91 ; 1 M'Clel. and Y. 

(k) Ambl. 680, 681 ; 1 Yem. 188. 590. 

(/) 2 Barn, and AdoL 948. (0 Ambl. 680, 681 ; 1 Dick. 227, 229, 

(m) 3 Atk. 763. 231 ; 1 Yea. jon. 16. 

(n) 1 East, 495. (i) 2 Btrn. and AdoL 944. 
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or is not <<1)ottoined in reason/Vu) or the Court cannot understand the 
reason on which it is groundea,(tf) or the judge <^ cannot approve the 
reasons that others have given, or may npt be able to assign a satis- 
factory one himself;''(t£^) or "although the doctrine is not founded 
upon truly rational grounds, and principles, but upon legal niceties and 
subtilty;*' or "notwithstanding one would wish, that no such rule had 
ever been established, and lament that such nice subtilties should have 
been admitted as the ground of it;"(a;) or although the rule, when first 
raised, " went satis ex arbitrio;^\y) or although the series of cases, on 
which the rule or doctrine is based, were decided " certainly at not a 
very remote period ;"(z) or although ttie doctrine, applied to a particular 
case, makes it a very hard or unfortunate one;(a) or whatever may be 
the Court's private opinion ;( A) — ^yet, the doctrine being settled, or the 
point closed, it is to be adhered to.(c) 

*A ground of such adherence is, the inconvenience of un- p «i 07 1 
certainty in the law;(rf) an inconvenience, which, with re- ^ J 

gard to property^ may affect every man, by the circumstance, that " the 
ablest conveyancers may not be able to direct him."(e) Another reason 
to adhere to a rule of real property is, that many estates stand or depend 
upon the rule;(/) or the danger, that "the new determination should 
have a retrospect, and shake many questions already settled/'(j') 
^^' Stare decisis is a first principle in the administration of justice, and 
this not from aivy fear of bringing appeals or writs of error in particular 
cases: time guards them: but because these cases have furnished the 
light, by which conveyancers have been directed in settling and trans- 
ferring property from one man to another. Upon the faith of an estab- 
lished rule, and the acquiescence of judges, and of the whole nation in 
it, property to the amount of millions may depend. The judges now 
(as their predecessors have always done) bow down to the rule pro 
salute populi^ which is the supreme law of every community.''(A) 

Adherence to a fixed doctrine has accordingly taken place in the cases 
mentioned in the margin. (t) In these, the constantly *oc- p «iqq -1 
curring langua^ of the Bench is: — *' If all the authorities L J 

(u) 7 Darn, and E. 416. (e) 7 Dam. and E. 420. And see 2 P. 

(9) 1 M'Clel. and Y. 590; Ambl. 11. W. 741. 

(w) 8 Bing. 626, 587, 557. (/) 2 Bro. C. C. 149; 9 Eait, 70, 71. 

(x) 4 Bun. 1960, And see I Taant 239. 

ly^ i Yes. Jan. 407. (j^) I W. Bl. 264 ; 8 Darn, and E. 504. 

(z) 1 M'Clel. and Y. 599. (A) By WUmot, C. J., Wilm. notes, 312. 

(a) Cowp. 192; 7 Darn, and E. 415, 419; (t) Leviog v. CalTerly, 1 Lord Raym. 
Willes, 98. 330 ; BaUiffs of Litchfield y. Slater, Willes, 

(b) 9 Bing. 643. 431 ; Edmands ▼. Povey, 1 Yern. 187, eited 
(0 Willes, 183, 569 ; 4 Bnrr^ 1960, 2564, 2 P. W. 494 ; Morecock ▼. Dickins, Ambl. 

2565 ; 1 W. BL 264; 5 Dam. and E. 68 ; 678 ; Doe y. Walton, Cowp. 189 (on which 

7 Bam. and Cr. 148 ; 9 Bing. 648 ; 1 Yern. case, see Pagh y, Doke of Leeds, ibid, 714 ;) 

188; Cas. T. Talb.80; 1 P. W.91; Ambl. Goodtitle v. Otway, 7 Dam. and E. 899; 

11 ; 1 Cox, 262 ; 1 Dick. 227, 229 ; 1 Yes. Bishop of London y. Ffytche, 1 East, 487 ; 

Jan. 1, 407, 408 ; 11 Yes. 587 ; 2 Jac. and Doe y. Manning, 9 East, 69 ; Leycester y. 

W. 308 ; Jacob, 143 ; 1 Tum. and R. 62 ; I Lockwood, 1 Maale and S. 627 ; Jee y. 

Ross. 426 ; I Mylne and K. 186. Tharlow, 2 Barn, and Cr. 547, 4 Dowl. and 

(<0 WUles, 437; 7 Dum. and E. 419, Ryl. 11; Brown y. Elton, 3 P. W. 202; 

420 ; 8 Dam. and E. 504 ; 1 Taant. 288, Sparrow y. Hardeastle, Ambl. 224, 3 Atk. 

239; 4 Bing. 241; 1 Yes. jan. 17; 1 798, 1 Dick. 266, 7 Darn, and E. 416, n.; 

M*Clel. and Y. 590. Broadbent y. Shaw, 2 Barn, and Adol. 940 ; 

EUis T. Smith, 1 Yes. jan. 11, 1 Dick. 225 ; 
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are wrong I am bound. . . . Upon the current of authoritieSy which 
have expressly decided the point, I think it too clear to be argued :"(y) 
^< So strong and so uniform a train of decisions leaves no room for the 
Court to exercise their judgment on the reasons on which they were 
founded. . . . The rule stare decisis is one of the most sacred in 
the law:"(Ar) << It is not a wise administration of justice^ to oppose a 
current of authorities where they are to be found. If we did so, we 
could not expect that the decisions of the present day would be more 
binding on posterity; and the rule of justice would be ever fluctuating, 
and uncertain. It is much wiser to adhere to prior determinations, al-- 
though we cannot always understand the reasons on which they are 
grounded:''(/) "If it had been res iniegra^ I should doubt; but it is 
d6w res Judicata; and stare decisis seems wisest . : • Authorities 
established are so many laws; and receding from them unsettles pro- 
perty; and uncertainty is the unavoidable consequence. To the maxim 
of Lord Bacon cited at the bar, that not the decision, but the ground on 
which it stands, is to be regarded, I shall oppose the saying of Lord 
Trevor, a man most liberal in his constructions, that many uniform de- 
cisions ought to have weight, that the law may be known; and, to 
{^ratify private opinion, established opinions are not to be receded 
rom:"(m) "Whatever the private opinion of a judge may be, it is 
safer to conform to established decisions, particularly in the House of 
Lords; but if not, yet the errors of great judges, acquiesced in by a 
succession of judges for a series of years, ought to be adhered to:''(n) 
" Had it been a new case, I should have doubted; but the cases and 
r «ioo 1 authorities are too strong to be got over. If mischief *ap- 
^ ^^^ -> pear, the legislature may interpose; but it is too much for 
the Court"(o) 

So great is the force of decisions, which have taken place during a 
long period, as thirty years, or have otherwise become well established, 
that, although those decisions are a departure from an act of parliament, 
the Courts are obliged to follow them, notwithstanding their effect is, to 
an extent, to repeal the act,(ji;) or to tend "to render nugatory a most 
beneficial enactment, and to promote rather than lessen those evils, 
which it was the object of the legislature to prevent"(y) Those de- 
cisions the Courts may regret, but cannot overthrow: the only power of 
the Courts is, to stop where they have stopped, and refuse to carry them 
a step further. " I am,'' it has been observed by Lord Eldon, " bound 
to say, that statute [of Frauds, 29 Ch. II. c. 3,] must not be repealed by 
me, further than it has hitherto been repealed by my predecessors; to 
whose authority I submit"(r) And on a similar departure from the 

Clenoell ▼. Lewthwaite, 2 Yes. jun. 466, 17. The same Baying of Lord Trevor is 

644; Hartley t. Harle, 6 Yes. 540; Mogg^ cited by Lord Hardwicke, AmbL 227, 228. 

ridge ▼. Thackwell, 7 Yes. 36, 68; Powia ▼. See Arthur ▼. Bockenham* Fitzg. 233, Cai. 

Bardett, 9 Yes. 428 ; Mills ▼. Farmer, 19 T. Holt, 750. 

Yes. 483, 1 Meriv. 55 ; Langham ▼. Sand- (n) By Sir R. P. Arden, 2 Yes. jun. 474. 

ford, 2 Meriv. 6; Fitzgerald ▼. Field, 1 Russ. (o) By WiUes, C. J., 1 Dick» 229, 1 Yes. 

416 ; Evans ▼. Rows and George, 1 M*CleI. jun. 13. 

and Y. 677, 12 Price, 76. (p) Exparte Whithread, 19 Yes. 209, 212» 

(J) By Lord Mansfield, 1 Ea8t,-494. 1 Rose, 299 w^l West Cas. T. Hardw. 185 ; 

(k) By BuUer, J., 1 East, 496. 1 Russ. 589, 597, 696. 

(/} By Alexander, C. B., 1 M'CleL and (9) Reynolds v. Waring 1 TouDge, 850, 

y.690. (r) 19 Yea. 212. 

(m) By Lord Haidwidw, 1 Yes. joiL ie» 
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same statute^ it is an observation of Alexander, C. B., — ^< The cases, in 
which the statute has been departed from are now too well established 
to be disregarded; and I can only express my entire concurrence with 
those who have declared, that the cases ought not to be carried a step 
farther.'^(«) On the same subject there occurs, in Cook v. Rogers, the 
following passage relative to the Bankrupt Acts, and a debtor^s fraudu- 
lent preference of a creditor in contemplation of bankruptcy: — "I 
agree,*' says Tindal, C. J., " in one observation, which has been made 
by the counsel for the defendant; that the whole doctrine of fraudulent 
preference has arisen rather by the contrivance of Courts of law, than 
on the language of the Bankrupt Acts. . . . And Lord Eldon once 
stated in the House of Lords, that this was a bold doctrine when first 
started, and in some degree a fraud on the act of parliament; because, 
*if the act were insufiicient in that respect, recourse should ^ ^^iqq 1 
have been had to the legislature; but that after a course o{ ^ . ^ 

decisions for fifty years, it was too late to alter the rule. The doctrine, 
however, has at length crept into the statute law; for in the 6 Geo. IV. 
c. 16, s. 82, we find certain bond fidt payments protected, < such pay- 
ments not being a fraudulent preference.' ''(/) 

It may often be difficult to draw the line, at which it must be con- 
sidered that a doctrine is settled, or a point closed, and therefore to be 
adhered to; or to say when it is not too late to review such doctrine 
or point There may be a time, when it is not too late to make that 
review, " My own personal experience tells me," says Graham, B., 
<< that nothing is more common, than that a legal notion, though founded 
on judicial decisions, may prevail for a series of years in Westminster 
Hall, as being the result of decided cases, which at length has been de- 
cided to be wrong, and when so discovered has been corrected by. sub- 
sequent determinations. The numerous cases of actions against married 
women, living separate from their husbands, afibrd instances of this. It 
had been held and determined, that a feme covert, livine separate from 
her husband, was liable to be sued as a feme sole, till the Court of King's 
Bench in Marshall v. Rutton(u) decided otherwise after great considera- 
tion, notwithstanding the former decisions the other way, thereby over- 
turning determination£(, which had, for upwards of twenty years, been 
considered as establishing so very important a point of law. . . . 
The case of Moses v. Macferlan,(v) again, was considered law for be- 
tween thirty and forty years, till the Court, reconsidering the grounds 
of that decision, overruled it altogether, and came back to true principle 
in the case of Marriot v. Hampton,(2£;) where Lord Kenyon, and the 
rest of the Court individually, refused to recognizie the law of the for- 
mer case, although very solemnly determined after mature consideration, 
and an elaborate judgment"(ar) 



(«) 1 Tounge, 860. 

(0 7 Bing. 443. 

(if) 8 Darn, tnd B. 646. 

(9) % Burr. 1006, 1 W. BL 819. 



(w) 7 Dora, and E. 369. 
(x) 12 Price, 186, 186 ; 1 M<GIeL and 
T. 697, 698. 8«e 1 Torn, and R. 100. 
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[ •ISl ] *SECTIONV. 

OF DISCORDANT DECISIONS, OR SERIES OF DECISIONS. 

When two decisions are contradictory, it is perhaps a proper general 
rule, to adhere in a third case to the later decision.(^) But, under some 
circumstances, the earlier case may be preferred; as if the later case is 
not binding, because it was decided aeainst principle, or was wrongly 
decided, or was not argued, or passed without discussion.(r) And some* 
times the authority of the first case min[ be so gi*eat, as to oblige the 
Court to yield to and follow it Thus, in Barnes v. Crowe, which stood 
over that the Court might look into the cases, and particularly Acherly 
V. Vernon, and The Attorney General v. Downing, the Lord Commis- 
sioner Eyre, on delivering the opinion of the Court, commences it by 
saying, — ^ Upon looking into those cases, the question, if it is not to 
be considered as determined, and so determined as that the Court can 
hardly consider itself at liberty now to review it, would be a question 
of great difficulty; for it seems to me, that those two cases are in direct 
opposition to each other. The latter was determined by a very able 
judge in this Court, and having the former before him, which increases 
the difficulty: but it seems to me, upon the best consideration, that the 
former case is so determined, and is of such authority, that every thing 
must yield to it Therefore, unless it can fairly be distinguished, not- 
withstanding the great authority of the other, the point must be con- 
sidered as decided by the first That was a case of the highest authority, 
because it was originally determined here, by Lord Macclesfield, and 
his decree was affirmed by the House of Lords, after questions put to 
all the judges.''(o) 

r '132 1 *When a uniform course of recent decisions difiers from 
^ -' other decisions which have gone before it; as a general rule, 

it appears to be the duty of the Courts, to adhere to, and not to alter, 
those recent cases. (6) In a case on marshalling assets to pay charity 
legacies, the Lord Commissioner Ashhurst said, — ^^ he thought they [the 
Lords Commissioners] were bound by the recent cases, with respect to 
the question of marshalling; that it did not appear what was the reason 
of the turn in the cases, but as the decisions had taken that course, they 
could not alter them/*(c) 

Decisions sometimes differ in a way, that this duty of adhering to the 
recent cases may not be imposed on the Courts. The precedents may 
so differ, that the Courts may be obliged to overrule one class or another 
of them, and consequently be driven to a choice between them.frf) To 
such a state of the cases appears to refer this observation of Lord Ken- 

(y) 4 Barn, and Cr. 589. 21 ; Balme ▼. Hatton, 1 Crompt and M. 

(x) Purcell T. Macnaman, 9 East, 157. 262, 266, 272, 281, 282, 803, 804, 306,808» 

(a) 1 Vea. jon. 495 ; 4 Bro. C. C. 7, 8. 813, 322, 9 Bing. 471. 

lb) Doe T. Webb, 1 Taunt 234, 238 ; The (e) Makeham ▼. Hooper, above. 
King T. Oawtt-eam-Gawthorpe, 4 Barn, and (d) Gilea ▼. Grower, 9 Bing. 128, 175, 

Adol. 222; Tabor t. Tabor, 3 Swanit 686; 188, 203, 282, 279; The King t. Oaett- 

Makeham t. Hooper, 4 Bro. 0. C. 153; cum-Gawthorpe, 4 Bam. and AdoL 216, I 

Evans ▼. Rowe, 1 M<CleL and Y. 577, 595 ; Not. and Man. 21. 
Gaiooyne t. Edwarda, 1 Yoonge and J. 19, 
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^n: — ^ If the precedents clashed, and we were bound to overset one 
class of cases or another, I should be disposed to overturn those, that do 
not coincide with the reason and justice of the case.''(:r) And in a late 
most important case before the House ot Lords, Vaughan, B., referring 
to the particular question, said, — "Upon this question the crown, as 
representing the public in respect of the revenue, and an individual 
creditor, in right of his private claim, are at issue. For the subject, the 
cases of Uppom v. Sumner, and Rorke v. Dayrell, and for the crown. 
The King v. Wells and AUnutt, and The King v. Sloper and Allen, are 
relied upon as conclusive; and your lordships are constrained to elect 
by which *of these decisions you will abide, for no sophistry ' •! 33 i 
of argument can reconcile them.''(y) - '■J 

When late decisions have introduced a practice, which is contrary to 
all the former determinations on the subject, it may sometimes not be 
too late to review those late decisions, and see whether or not they are 
supported by principle. It may be allowed to recur back to the ancient 
practice, if the late decisions " proceeded on a mistake,'^ if ^ the reason 
given for the late decisions is not a satisfactory one,^' "is not true;^' 
and, by adherine to the modern practice, the Court would " establish an 
inconvenient and an unjust rule, and would act aeainst principle, and 
against all the authorities, except the late decmons/^z) 



•CHAPTER XV. [ *134 ] 

OF DISTXNGUlSmNG A PRESENT CASE FROM A FORMER CASE, OR 

OUT OF A SETTLED RULE OR DOCTRINE. 

When, by the course of time, or otherwise, a case decided is become 
settled law, the Courts cannot reverse it.(a) This they cannot do^ al- 
though it is an objectionable case;(A) as, if it is a case, at which the pro- 
fession have always wondered.(c) On the contrary, if, on the occurrence 
of another and like case, the former embraces the present and similar 
one,(c^) or, in other words, is exactly in point,(6) such former case de- 
cided is a precedent, to which a Court is bound to adhere, in deciding 
the case at present before it{f) 

When it is desirable to withhold a present case from comine within 
the range of settled, but objectionable, law, a way to accomplish this 
desire, and a mode, which it may often be the duty(^) of the Court to 
adopt, is, to distinguish the present case from the former case, or out of 
the rule or doctrine, that constitutes the settled law, wished to be avoid- 

(x) Hig^ y. Warry, 6 Dum. and E. 656. (e) 3 Atk. 422 ; 1 Ves. Mn. 1. 

(y) Giles v. Grover, 9 Bing. 203. (/) Ibid. 

(z) Mayor of Soathampton ▼. Grayes, 8 (^) Stileman ▼. AshdowD, 2 'Atk. 480 ; 

Dam. and E. 690. Kemp v. Mackrell, 3 Atk. 812, 2 Ves. sen. 

(a) 4 Taant. 736 ; 3 Atk. 68 ; 1 Meriv.9. 679. «<Lord Hobart jMys, Judges ought to 

(6) 3 Atk. 68 ; 1 Meriv, 9. be attuti to find out reasonable distinctions 

(c) 4 Taunt 736. to unreasonable rules." Ambl. 11. 
(cO Ibid. 
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ed. The Courts constantly use the following, or similar, latiguage:(A)— 
r *135 1 ^^^^ Ke^er Harcpurt in a case before him, naming a for- 
L J mer one, *P. v. S., says, — ** That case is the only one which 

in any manner resembles this; but as it seems far from being exactly 
parallel, I do not think myself tied up by it . . . • There being 
these material variations between the one case and the other, I think I 
am at liberty to determime this, as if the case of P. y. S., was out of 
the way:"(«) Lord Hardwicke, adverting to a particular rule, observes, 
— ^^ The Court have always shown some dissatisfaction at the rule, and 
endeavour, if there is any room to do it, to distinguish cases out of it 
They have said indeed they would not break the rule, but at the 
same time have said, they would not go one jot further, and have been 
fond of distinguishing cases since, if po8siDle:"(j) Lord Tenterden 
says, — ^< I do not think the want of a satisfactory reason to be a suffi- 
cient ground for overturning a rule grounded upon the authority of de- 
cisions, and of a practice long continued. But when a question arises, 
whether such a rule shall be applied to a new case, I think the want of 
such a reason authorizes me to say, that it ought not to be so applied, if 
any distinction between the cases can be discovered :*'(A:) And Lord 
Eldon, observing on a particular doctrine, says, — *'The doctrine of 
equitable mortgage by deposit of title deeds has been too long established 
to be now disputed; but it may be said that it ought never to have been 
established. I am still more dissatisfied with the principle, upon which 
I have acted, of extending the original doctrine, so as to maKe the de- 
posit a security for subsequent advances. At all events, that doctrine is 

not to be further enlarged The cases on this subject have 

gone too far already; and I would be understood as saying, that I will 
not add to their authority, wherever the circumstances are such, as to 
warrant me in making a distinction.''(/) 

r *136 1 Agreeably with the above view of the subject, a distinc- 
t -I tion *has been taken in each of these cases referred to in 

the margin, (m) And in these and the like instances, the Court leaves 
undisturoed, or at least does not overrule, the law that it finds to be set- 
tled. And often the Court in express terms shuns to unsettle this law, 
and confines itself to the taking of the necessary distinction ;(n) in a 
case of which kind, Willes, C. J., said, — " I choose, rather than contra- 
dict such great authorities, to distinguish the present case from them.^'(o) 
The distinctions before considered relate to a settled law, that is 
deemed to be objectionable. A second class of distinctions belongs to a 
settled law, that is not impugned by the Courts. This law is not im- 
pugned; and sometimes, on uie contrary, the Court expressly marks it 
wiUi approbation ;(/?) but when it is sought to extend it to a case, which, 

(A) 2 Ventr. 336; 1 P. W. 452, 709 ; 3 Taunt 736; Webb v. Webb, 1 P. W. 138; 

P. W. 99, 488,492,493; 2 Atk. 480; 3 Reiesby t. NewUnd, 2 P. W. 93, 100; 

Atk. 97. Brome v. Berkley, ibid, 484 ; Blower v. Mor^ 

(t) 1 P. W. 135. lette, 3 Atk. 772; Kemp ▼. Mackreli, ibid, 

Ij) Z Atk. 68. 812, 2 Vei. sen. 579 ; Ex parte Hooper, 1 

Ik) 7 Barn, and Cr. 195, 196. Meriv. 7, 19 Ves. 477, 2 Roee, 828 ; Moant- 

(/; 1 Meriv. 9; 19 Ves. 480; 2 Rose, ford v. Scott, 1 Turn, and R. 274; Scarman 

329. T. Castell, 1 Eiipin. 270. 

(m) Roe y. Tranmarr, Willes, 682, 2 (n) The King ▼. Christowe, II East, 100. 

Wils. 75 ; The King v. 8t Mary's Leicester, (o) Willes, 687. 

1 Barn, and Aid. 329, 330 ; Doe v. Bliss, 4 (p) 2 P. W. 380 ; 4 Bam and Aid. 589. 
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in its circumstances, is distinguishable from those embraced by the same 
law, the Court frequently rests on that distinction, and refuses to carry 
the present doctrine beyond the limit to which it has reached ;(9) and 
this the Court often does on the ground, that to extend the decision in 
a former case to the present circumstances is hurtful,(r) or of a hurtful 
tendency ;(j) Lord Ellenborough in an instance of this nature saying, — 
" In this case it is desired of us to extend the rule a step further, but I 
own I am afraid of so doing;'^/) and Lord *Eldon, in ano- p i^.g- -| 
ther instance, saying, — ^^ He should be extremely careful L ^ 

not to break through the established rule; considering the extent to 
which it might go."(w) 

With regard to distinctions, which are called nice,(t;) subtle,(u>) refin- 
ed,(a?) thin,(^) s]ight,(j7) slight and cobweb,(a) too slender,(A) although 
it would not be difficult to enumerate a very large number of them,(c) 
yet nothing is more certain, than that, generally speaking, the Courts 
▼iew with much dislike distinctions of that nature, (d) It is the express 
opinion of Lord Eldon, that << instead of struggling by little circumstan- 
ces to take cases out of a general rule, it is more wholesome to struggle 
not to let little circumstances prevent the application of the general 
rule/'(e) And Lord Mansfield's similar opinion, expressed in language 
more expanded, is thus mentioned with approbation by Best, C. J. : — 
<< Lord Mansfield, speaking many years ago against subtil ties and re- 
finements being introduced into our law, said they were encroachments 
upon common sense, and mankind would not fail to regret them. It is 
time he says, these should be eot rid of: no additions should be made to 
them: our jurisprudence should be bottomed on plain broad principles 
such as, not only judges can without difficulty apply to the cases that 
occur, but as those whose rights are to be decided upon by them can 
understand. If our rules are to be incumbered with all the exceptions, 
which ingenious minds can imagine, there is no certain principle to di- 
rect lis, and it were better to apply the principles of justice to every case, 
and not to proceed to more fixed rules."(y*) 

Distinctions of a refined nature theCourts have accordingly ^ «. ^^ ^ 
*often refused to take ; and sometimes expressly on the ground ^ -* 

of the uncertainty and confusion, which they tend to create. (^) Cases, in 
which that refusal is found are, amongst others(A), — 1. Cook v. Arnham, 

(9) Doe ▼. BeDson, 4 Barn. 8c Aid. 588 ; (b) 1 Yes. jun. 184. 

Tolion ▼. Collins, 4 Vm. 491 ; Ex parte (c) Ambl. 330; 1 Wilt. 188; 2 Vea. 

Brightens, 1 Bwanst 8; Ex part Trew, 8 sen. 417; 8 Vea. 126; 17 Yea. 404; 19 

Madd. 372 ; The King ▼. Lambe, M«Clel. Yea. 461; Jacob, 460. 

423, 424.-8 Yea. 496. (J) 3 Atk. 422; 1 Yea. aen. 1 ; 1 Yea. 

(r) Doe ▼, Jeasep, 12 Eaat, 288 ; Towns- jun. 184 ; 2 Jac dc W. 451 ; 3 Bing. 331. 

end ▼. Lawton, 2 P. W. 379; Bricheno ▼. (e) 6 Yes. 641. 

Thorp, Jacob, 300. (/) 6 Bing. 158. 

(f) Doe V. Barford, 4 Maule and S. 10; (g) 2 Atk. 41, 814. 

Bricheno ▼. Thorp, above; Anon. 19 Yea, (A) Attorney General ▼. Tomkins^ Ambl. 

321. 216; Beaaclerk t. Dormer, 2 Atk. 314; 

(0 4 Mania and 8. 13. Smith ▼. Eyiea, ibid, 885 ; Wheeler t. Bing- 

(u) 19 Yea. 321. ham, 8 Atk. 864 ; Lee ▼. Cox, ibid, 419, 1 

(v) 2 Yea. sen. 417; 19 Yea. 461. Yes. sen. 1 ; Sparrow ▼. Hardcaatle, 8 Atk. 

(w) 2 Jac. 6e; W. 451. 803, Ambl. 226 ; TyrreU ▼. Tyrrell, 4 Yet. 

(x) 3 P. W. 286. 1 ; Alien ▼. Anthony, 1 Meriv. 282 ; Knye 

ly) 8 Yes. 125 ; 17 Yes. 404. ▼. Moore, 1 Sim. k, St 51, 2 Sim. & St. 260; 

(z) 1 Yes. Jan. 184. Nye ▼. Moaeley, 8. C, 6 Bam. dt Or. 138, 

(a) Ambl. 330 9 Dowl. dc Ryl. 165« 

Vol. IX.— U 
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where Lord Talbot said^ he was '^unwilling to make any new^unnecessary, 
or refined distinctions, which would be to render the profession of the law 
a matter of memory, rather than of reason and ju^ment:'^(t)-^2. At- 
kinson V. Turner, where Verney, M. R., said, — *< The more general a 
rule is made the better: and it is very dangerous to run into niceties, to 
distinguish any particular case from a general rule, as it must necessarily 
breed uncertainty and confusion :''(y)—<«nd 3. Brydges y. Phillips, in 
which was a question on exempting by will personal estate from the 
payment of debts, and where Sir. W. Grant said, — ^< There is no distinct 
difference between this case, and T. v. Lord N. Very small differences 
may be pointed out; but such as would form no suide for other cases, 
and leading to puzzle and confuse, rather than to give assistance to those 
who may be called upon to advise as to the construction or frame of 
wUls.''(*) 

An observation^ that may in conclusion be made is, that refined dis- 
tinctions, when settled, are to be adhered to. On this head Lord Eldon 
is express authority. Referring to a particular distinction, on provid- 
ing by will for payment of debts, his lordship says, — ^< That distinction, 
I iidmit, is thin; but by departing from distinctions, that are settled, a 
r *l ^Q 1 ^^8^^^ ^^ uncertainty *is produced, so that no one can advise 
I- -I upon a will, till the judgment of this Court fChancery] is 

had upon in. Therefore, whether the distinction is sound, or not, if it 
has been adopted in these cases, it is better to abide by it, than to exam- 
ine whether it should have been established."(/) 



[ *140 ] *CH AFTER XVL 

OP DECIDING ON PARTICULAR CIRCUMSTANCES. 

A CHIEF character of the judgments delivered by the Courts of West- 
minster Hall is, that these Courts approach by degrees to the establish- 
ment of a general projposition.(a) It does not, it is believed, often hap- 
pen that a question of a general nature comes first to be decided. Par- 
ticular circumstances supply cases for decision; and on those circum- 
stances may, generally speaking, be raised two kinds of question; one, 
bounded by the particular circumstances of the individual case; and 
another, which oversteps that boundary, and embraces generally any 
circumstances of the like nature. 

An example of the first kind of, or limited, question is furnished by 
Lee V. Munn, where there occurred a question of an auctioneer's liabili- 
ty for intetest, on a deposit paid to him on the purchase of an estate sold 

(t) 8 P. W. 886. So Lord Cowpar said, (J) ^ Atk. 41, Barnard. Oh. Rep. 78. 
with rafereooe to a distioction made in a caae (k) 6 Vea. 670. 
bofore him, — ** If anch diatinctiona are to be (/) Harmood ▼. Oglander, 8 Vea. i86. 
admitted, and to become mlea in law, the (a) 2 Dam. & E. 73; 2 Boa. & P. 280; 

knowledge of the common law will become 1 Tannt 366 ; 1 Ves. aen. 42 ; I Atk. 343 ; 

rather a matter of memory, than of judgment 1 MeriT. 82 ; 8 MertT. 146 { 8 Swaost 644 

and reaaon." 2 Vern. 738. 617. 



OF DECIDING ON PABTICULAR CIHCUMSTANCES. 83 

by public auction. The Court decided against his liability; but, in so 
doing, expressly grounded, their decision on the special circumstances of 
the case; and studiously abstained from deciding the general question of 
an auctioneer's liability to interest; a question which Dallas, J., observed 
had << in many cases been raised, but in none decided.''(d) That gene- 
ral question appears to have been decided in the later case of Harington 
V. Hoggart;(c} *where also the Court decided against the - ^p ^ 

auctioneer's liability. This case therefore is an example of l* J 

a general, or the second kind of, question, which has been mentioned. 

Additional examples of a limited question, and decision on it, are fur- 
nished by the following, amongst other,(£^) cases. — 1. Davies v. Powell, 
where a distress for rent had been made of a lessee's deer, which were 
tame, in which he had a valuable property, and which were kept in his 
close, that was not a park by grant or prescription; and in which case 
<< the single question, that was submitted to the judgment of the Court" 
was, << whether these deer, under these circumstances, as they are set 
forth in the pleadings, were distrainable or not;" an^d where a general 

Zueation would include deer in forests, chases, and legal parks. Willes, 
'. J., in giving the opinion of the Court, said: — ^^* Without determining 
any thing with respect to deer in forests, and chases, or parks properly 
so called, concerning which we do not think it necessary to determine 
any thing at present, we are all of opinion that we are well warranted 
by the pleadings to determine, that these deer, under the circumstances 
in which they appear to have been at the time when this distress was 
taken, were properly and legally distrained for the rent that was in ar- 
rear,"(c) — 2. A second case is, Peridock v. Mackinder, where J. J., a 
witness to a will of land, had at the time of publishing the will been 
convicted of petit larceny, and in which case the question was, whether 
he could be deemed a credible witness within the Statute of Frauds, 29 
Ch. II. c. 3; and where a seneral question would include persons con- 
victed of manslaughter, and many other offences. And here ^ ^|- .^ , 
Willes, C. J., in delivering the opinion of the Court, *ob- t J 

served, — " There is but one single question, whether or not J. J. were a 
compietent witness. And I shall confine myself to the question before 
us, because I have observed great mischiefs arise from judges giving 
obiter opinions. Therefore I shall not consider whether persons con- 
victed of manslaughter, and many other offences can be witnesses either 
before or after they have had their clergy, but shall speak only to this 
single question, whether a person convicted of petit larceny be a compe- 
tent witness or not"(/) 

The decision of a limited question is a decision on the particular cir- 
cumstances of the case.(g) Such a case is one, which, as it is expressed, 

(b) 8 Tiant. 45; 1 J. B. Moor«» 481 ; hame, 3 Raw. 800 ; Crawshay ▼. ColUnt, ib. 
Holt, 669. 847 ; Thoinpion ▼. ThompiOD, 9 Price, 477; 

(c) 1 Bam. & Adol. 677. Rogen ▼. Price, 8 Yoange & J. 28 ; Marnell 
^d) Edwards ▼. Hodding, 5 Taunt. 816, ▼. Blake, 4 Dow, 848; Lord Keonngton ▼. 

died 8 Tannt. 65; Brown ▼. Selwin, Cas. T. Philipe, 6 Dow, 61. 

Talb. 840,243; Bishop of Winchester t. (e) Willes, 46. 

Beavor, 8 Ves. 314; Sitwell t. Bernard, 6 (/) Willes, 666. 

Ves. 530, cited 1 Turn. & R. 288, 244; Vere Q) 8 Durn. dt E. 84; 8 Yes. ^ B. 803; 

▼. LoTeden, 12 Yes. 179; Clayton's case, I 2 Russ. 847. 

Meriv. 608; Maiqnis of Bute ▼. Cunyng- 
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is decided << on the special circumstances which compose it;''(A) or 
<* upon the very special circumstances thereof^'(i) or that turns " en- 
tirely upon its peculiar circumstances ;"(y) or that is determined <<upon 
its own ground) without any reference to the general question."(A) So 
to decide is the habit of the Courts. (/) In a case in the House of Lords, 
Lord Thurlow said, — It is << not usual in this House or in the Courts 
of Law, to decide more than the very case before them."(m) Adapting 
their language to the cause before the Court, different judges have said 
— ^< There is so great a contradiction in decisions respecting the bound- 
aries of evidence, that I rather choose to give my opinion on the par- 
ticular circumstances of this case, than to lay down any general rule on 
the subject:''(n) ^^ My opinion goes upon the particular circumstances 
of this case, and I do not lay down any principle which will decide anj^ 
other case:''(o) << Unless the Court say any thing further on this case 
it may be taken that it is decided by the Court, upon the very special 

r *143 1 circumstances *thereof. The Court studi- 

^ ^ ously abstain from deciding the general question.''( p) 

It is very observable in many cases decided by Lord Hardwicke, 
that his lordship, in the course of his judgment, adverted to each ma- 
terial circumstance of the case; or, as it is expressed, entered into all 
the circumstances,(7) or enumerated every circumstance, which existed 
in the case.(r) This, for example, he did in Nugent v. 6ifford,(9) 
Mead v. Lord Orrery(/) and Snee v. Prescot(tt) It is an observation 
of Sir W. Grant, that " in Mead v. Lord Orrery Lord Hardwicke, in- 
stead of stating, shortly and generally, that an executor has the absolute 
right to dispose, as he pleases, of the testator's property, enters into all 
the circumstances, to show, liiat, in that case, the assignment ought to 
stand."(t;) And of Snee v. Prescot, BuUer, J., says, — **W'e find in 
Snee and Prescot, that Lord Hardwicke was proceeding with ereat cau- 
tion, not establishing any general principle, but decreeing on all the cir- 
cumstances of the case put together;'^(t£?) <<he has been so particular, 
that, if the printed note of it be accurate, it is not an authority for any 
case, which is not precisely similar to it"(;r) This enumeration of cir- 
cumstances is represented by Buller, J., to be a common character of 
Lord Hardwicke's judgments. For, speaking of Snee v. Prescot, he 
says,^— ^< Lord Hardwicke has, with his usual caution, enumerated every 
circumstance, which existed in the case.''(y) 

Here it may be mentioned, that a further common practice of the 
Courts is, not to deliver an opinion on a particular point, when the case 

r *144 1 ^^^s ^0^ i^^ui^^ ^^^ ^P^^^o^*(^) The language *which the 
L J Bench uses is, — ^<I am not willing to deliver my opinion as 

(A) 8 Tftimt 66. (r) S Dum. dt E. 73. 

(t) Ibid. («) I Atk. 468, 1 Wert Cts. T. Hardw. 

ij) 1 Turn. & R. 844. 494, cited 4 Bio. C. C. 186, 7 Yes. 166, and 

{k) 13 Yes. 188. 17 Yea. 163, 164. 

(/) 2 Dura, dt £. 73 ; 8 Boa. & P. 830,ii.; («) 3 Atk. 886, cited 4 Bro. C. C. 136, 7 

3 Brod. & B. 88. Yea. 167, and 17 Yea. 164, 166. 

(m) Brace t. Brace, 2 Boa. dt P. 880, n. (ii) 1 Atk. 246, dted 3 Dura. 6l E. 73. 

(n) By Athhunt, J., 8 Dura, dt E. 84. (v) 7 Yea. 167. 

See alao ibid, 86. («) 8 Dura, dc E. 73. 

(o) By Lord Eldon, 8 Rom. 847. (x) Ibid. 

{p) By Dallaa, J., 8 Taunt 66. (y) Ibid. 

(9) 7 Yea. 167. (z) WiUe% 474; 6 Dora. & E. 286; 6 
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to that point now, because the case does not require it:''(a) <^ As to the 
right of leasing [that is, gleaning,] it will be time enough to determine 
that point, when it comes directly in question :^'(4) "The question 
whether lunacy is to be considered a dissolution [of partnership] is not 
before me. . It will be quite time enough to determine that case [a 
case supposed,] when it shall arise; for as we know that no lunacy can 
be pronounced incurable, yet the duration of the disorder may be long 
or short; and the 'degree may admit of great variety. I would not 
therefore lay down any general rule by anticipation, speculating upon 
such circumstances.''(c) 

Moreover, when several questions, or points, are made for the con- 
sideration of the CourUd) as where they are reserved for the opinion 
of the Court,(6) and a aecision of one only of the questions, oi^ on one 
part of the case,(y*) will be a sufficient determination in the cause, a gen- 
eral practice of the Courts is, not to give a positive opinion on the other 
questions. Of this practice there is an example in, amongst other 
cases,(^) — ^Tapner v. Merlott, where the questions, or points, reserved 
for the opinion of the Court were three, and as the third or last point 
would determine the question in the action, the Court made their deci- 
sion on the third point, "without giving any positive opinion on the two 
first points. ''(A) A second example is in Evans v. Solly, where Rich- 
ards, C. B., said, — '<I am freed from the discussion of many of the 
foints made, and shall therefore decide *only on that, which p «. .^ ^ 
am immediately called upon to determine, as I tiiink a ■- ^ 

judge ought to do in every case."(t) 

And it is deserving of particular notice, that when an event connected 
with a case is contingent, as a person's attainment of the ase of 21 years, 
or his death without issue, and a question depends on uiat event, the 
Court very commonly declines now to decide it;(y) saying it shall re- 
serve it,(A) or the question "must be reserved till after the happening of 
the contingency.''(/) 

In a cause, where two points, or questions, were made, Lord Mans- 
field did not choose (it not being at all necessary) to declare any opinion 
upon the second question, because a third person, not then before the 
Court, might be affected by it(in) 

And when a decision can be made on the merits of a case, the Court 
sometimes waves to determine a question on the form of the suit, and 

Bam. & Aid. 813 ; 2 H. Bl. 603 ; 7 Tuant. (g) Rex ▼. Maraden, 8 Burr. 1813 ; Wes- 

586 ; 1 Bro. C. C. 577 ; Jacob, 42 ; Back, terdeU v. Dale, 7 Dura, dc E. 306 ; The King 

81, 435; 1 Montagu & Mac 134 ; M'Clel. ▼. Lambe, M<CIeI. 433 ; Earl of Gheaterfield 

423 ; 8 Yonnge & J. 35, 86 ; 1 Mylne & t. Janaaen, 1 Atk. 842, 351 ; Vandersee t. 

K. 55. Aclom, 4 Vea. 786 ; Seton ▼. Slade, 7 Yea. 

(a) By Holt, C. J., 7 Mod. 43, 2 Lord 272, 275, 379. 
Raym. 784, 785. (A) WiUea, 177. 

(b) By Yates, J., 4 Borr. 1937. (f ) ^ Price, 541, 543. 

(c) By Lord Eldon, 3 Yea. dc B. 808.— (J) Gibaon t. Lord Montfort, 1 Yea. aen. 
Loid Eldon aaya of bimaelf,— " I an not in 485, 400, 493 ; Haagbton ▼. Harriaon, 2 Atk. 
the habit of giving opinions upon queations, 329 ; Batler ▼. Freeman, 3 Atk. 58 ; Stack- 
that are not before me." Buck, 425. And aea pole ▼, Beaumont, 3 Yea. 95 ; Brown ▼. Higgs, 
1 Bam. dt Adol. 587. 4 Yea. 718, 719, 5 Yea. 495, 508. 

(d) 1 Burr. 269 ; 7 Dam. dc E. 313 i (k) I Yea. sen. 490. 
Price, 542. (/) 1 Yes. sen. 402. 

(e) Willes, 179. (m) Hope ▼. Taylor, 1 Burr. 272. 
(/) 7 Dam. & E.311, 313; M'Clel 423. 

u2 
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confines its decision to the merits only.(n) On a particular question in 
a case at law, the Court said,—- ^< We might relieve ourselves from the 
difficulty of deciding this question, by saying that the technical objec* 
tions taJLen to the pleas by the demurrer are sufficient to entitle the 
plainti£f to judgment But we think it more proper for us to pronounce 
our judgment on the principal question raised by these pleadings/'(o) 

When several questions are made for the consideration of the Court, 
and a decision of one only of the questions, or on one part of the case, 
will be a sufficient determination in the cause, it is, although a general, 
not a universal practice, to decline giving a positive opinion on the other 
r *I46 1 questions. For in Good v. Elliot, a case that was argued on 
*■ ^ two grounds, one of which *was the common law, the other 

a particular statute, Buller, J., without necessity, expressed his opinion 
on both points, saying, — ^< The opinion which I hold on the first point 
would very well excuse me from discussing the question made on the 
statute; but as that point has been agitated before, and perhaps may be 
so again, I will deliver my sentiments upon both the questions.' '(/?) 

And when a Court declines to decide a particular question, or point, 
it often nevertheless makes some observation on, or relative to, it, for 
the purpose of preventing some kind of misapprehension in future.(7) 
This was done in Westerdell v. Dale, where Lord Kenyon said, — 
<^ Other points have been discussed in this case, but it is not necessary 
to go into them at large, or to give any decisive opinion upon them now. 
But as some cases have been referred to on these points, I think it pro- 
per to observe, that, whenever it becomes necessary to decide those 
questions, those cases may perhaps deserve further consideration. • . 

. . . It is not necessary to decide these points in this case, and 
therefore I avoid giving any positive opinion upon them; but as several 
cases have been cited, I have thought it right to throw out these doubts, 
lest, whenever the question should arise again, it may be supposed that 
I have acquiesced in these determinations.^' (r) Also in Lickbarrow v. 
Mason, Buller, J., stated,— ^^ Before I consider the effect of the several 
authorities which have been cited, I will take notice of one circumstance 
in this case, which is peculiar to it; not for the purpose of founding my 
judgment upon it, but because I would not have it supposed, in any fu- 
ture case, that it passed unnoticed, or that it may not hereafter have any 
effect which it ought to have.''(*) And in Perry v. Phelips, Lord EI- 
don thus concluded his judgment, — << I am glad to be relieved from the 
r *147 1 "®^®^^^^y ^f determining the point, whether this is a *bill 
L ^ according to the forms of the Court; of which, however, I 

must take some notice; as of great interest to the practice of the Court, 
and the suitors in general; and to guard against the conclusion, that I 

considered such a bill sufficient At present, having no 

doubt upon the merits, I shall guard against future mischief, by declar- 
ing in the decree, that it is not necessary to give my judgment upon the 
form."(/) On the present subject, however, the observation appears to 
be just, that, when in a case no notice is taken of a particular point, it 

(n) Peny ▼. Phelipi, 17 Yes. 173, 183, . (q) Earl of Chesterfield ▼. JanaMD, I Atk. 

184. 342,351. 

(o) De Gregpigny ▼. Wellesley* 5 BiDg. (r) 7 Dura. 6o E. 312, 313. 
401. («) 2Dara.&E. 72. 

{p) 3 Dum. & E. 697. (0 17 Vee. 183, 184. 
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^ makes nothing aeainst iV' ii *^ there was no occasion there to stir or 
insist upon that point'^(ti) 

The decision of a question^ which oversteps the boundary drawn by 
the circumstances of the individual case, and embraces generally other 
circumstances of the like nature, is usually called the decision of a gen« 
eral question.(t;} An example, before mentioned, of a general question, 
and a decision of it, is Harington v. HoKart(u;) A further example 
seems to be Steel v. Houghton, where Heath, J., stated, that on the 
pleadings the general question was, << whether tiie indigent and necessi- 
tous poor of a parish have a right to glean, after the crop is carried 
away;'' and where the Court decided, that they have not such a 
right(;r) 

A habit of the Courts is, to wave the decision of a generd question, 
in cases where it is unnecessary to decide it.(^) Sometimes, however, 
a judge, or Court, expresses an opinion on tLat question, without de- 
ciding it(z) 

*The necessary effect of the practice of the Courts, to p ^iaq n 
confine a decision to the particular circumstances of the '- ^ 

individual case, is, that the Courts step by step approach to the estab- 
lishment of a general proposition, (a) The advances to this proposition 
consist of the decisions on the limited questions, that from time to time 
occur;(d) and consequently the speed with which it is approached, and 
the time it takes to attain it, necessarily depend on the nature of the sub- 
ject, of which those questions are a part Those questions may be few 
or many; and the times of their occurrence are certainly irregular* 
The origin of several particular doctrines can with much certainty be 
named ;(c) and although in many subjects, in which a general proposition 
has been attained, it is probably impossible to name the steps by which 
it has been approached, yet clearly it is, in many instances, not difficult 
to trace with considerable accuracy the progress, which a particular sub- 
ject has made towards, or up to, the establishment of a general proposi- 
tion, (d/) 

Particular sul^ects, of which the origin may be named, are, — the jur- 
isdiction of the Court of Chancery to enforce the specific performance of 
agreements :(e) the principle of compensation, in certain cases where 
that performance is enforced:^/) election under a will,(^) 

The progress, which a particular subject has made towards, or up to, 
the decision of a general question, is distinctly observable in the follow- 
ing subjects :(A) — ^the admission of secondary evidence, when an attest- 

(tt) 2 Ventr. 328. (a) 2 Darn. & E. 73 ; 1 Vet. sen. 42; 5 

(v) 6 Dam. & E. 395, 396t 8 Taunt 64, Ves. 662; 3 MerW. 146; 3 Swanst 644, 

66,56; Ambl.86; 12 Ves. 182; Jacob, 38. 617. 

(w) 1 Bam. & Aaol. 677. (6) 1 Tannt. 366, 462 ; 1 Atk. 343 ; 1 

(or) 1 H. BI. 61. Meriv. 32 ; 3 Swanst 544, 617. 

(y) Hyde ▼. The Trent & M. Navig. Co., (e) 3 Ves. 69 ; 13 Vet. 76, 77; 19 Ves. 

5 Darn. & E. 389 ; Earl of Radnor ▼. Shafto, 663. 

11 Ves. 468 ; West v. Bemey, 1 Russ. & M. ^ (d) 1 Taunt. 366 ; I Ves. sen. 42 ; 1 Atk. 

437 ; Marnell v. Blake, 4 Dow» 248 ; Lord 343 ; 1 Meriv. 32 ; 8 Swanst. 544, 617. 

Kensington v. Philips. 5 Dow, 61.^Ambl. (e) 13 Ves. 76. 

ed. Blant, Append. 800, 3 Ves. 317 ; Jacob, (/) 13 Ves. 77 ; I Meriv. 32. 

38. Q) 19 Ves. 663. 

(z) Hyde v. The Treot 8c M. Navig. Co., (A) See abo 1 Atk. 343» and 3 Swanst. 

above ; Farr v. Pearce, 3 Madd. 78.— Cas. T. 617. 

Talb. 242. 
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ing witness cannot be produced :(t) the practice of the Court of Chan- 
r *14Q I ^^^ ^ direct a sale on the words rents and profits in a 
^ ^ wil]:(y) compensation in certain *cases, where the Court of 

Chancery enforces a specific performance of an agree^ent:(Ar) the prac- 
tice, in a suit where the Court of Chancery takes on itself the adminis- 
tration of assets, not to permit a creditor to proceed at law.(/) 

This gradual extention of a doctrine is, in two of the instances above 
mentioned, thus clearly pointed out by the Bench: — ^<It is true, that, 
where there is no direction for a sale, the Court [Chancery] has gone by 
several gradations. When any particular time is mentioned, within 
which the estate would not afiford the charge, the Court directed a sale; 
dnd then went further, till a sale was directed on the words rents 
and profits alone, when there was nothing to exclude or express a 
sale.''(m) << It is fully settled; though not from a very ancient time, 
that if this Court [Chancery] once takes on itself the administration of 
the assets of a testator or intestate, a creditor seeking, and not having 
yet obtained, satisfaction at law shall not be suffered to proceed there; 
it being impossible while the decree is considered as a proceeding for 
the benefit of all the creditors, to permit some of them to proceed else- 
where. That doctrine has been much enlarged even in my time, for 
it was first determined by Lord Thurlow, that such relief might be ob- 
tained, not only by a creditor, but by a residuary legatee. It is now an 
universal rule, that after a decree for the administration of assets, those, 
who make a demand which they have yet to recover against those as- 
sets, must come in under that decreee.''(n) 



[ *150 ] ^CHAPTER XVII. 

OP DECIDING NEW CASES. 

Notwithstanding the accumulated cases of several centuries, and, of 
a large number of which, the circumstances and decision are published in 
the Keports, or exist in manuscript notes, it very frequently happens 
that there comes before the Courts a case, to which may be affixed the 
general appellation of new case,(a) and of which the Court or Judge 
sometimes speaks in the following terms: — ^^ This is a new case to 
which there is no parallel in the books:"(i) << Upon this question, no 
authorities have been cited either on the one side or the other:''(c) "No 
case similar to this was cited or has been found :"(£/) " This is entirely 
a new case, and I do not remember any like it, that hath ever yet come 
in question; none have been cited, and I believe there are none:"(e) 
" This case is new in specie:"(/) "The circumstances of this case are 
very singular, and the case is new in its kind:''(^) " This is certainly 



0) 1 Tftont 866» 46S. (b) 1 Lord Riym. 692. 

O) I Ves. len. 42. (e) 8 Bot. ic P. New Sep. 826. 

(k) 1 MeriT. 82. See 3 MeriT. 146. {d) 6 Barn. & Cr. 117. 

l) 8 SwaDst. 544. (e) 1 Atk. 276. 

m) By Lord Hardwicke, 1 yea.aeQ. 42. (/) 10 Vw. 620. 

(n) By Lord Elden» 8 Swanat. 644. (j^) 11 Yea. 896. 
(o) AmbL 198; 1 Atk. 276; 10 Vv. 81, 
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an action primse impressionism and is an experiment, which, it is not 
suggested, has been attempted before:'' (A) << I cannot find from any of 
my learned brethern in any Court, who have judicially given any opin- 
ion, nor from any industry displayed at the bar, nor from my own la- 
borious reading and research upon this subject that in any Court in 
England has such a case in specie ever been decided.''(t) 

*Where there is a great probability that a like case has be- ^ ^. ^. -i 
fore occurred, a report, or other account, of such a case is ■- ^ 

often not to be met wiih.(y) A Court has shown its surprise at this cir- 
cumstance, by saying of a particular point, — <^ This is a question that 
must so frequently have happened, that it is extraordinary to find no 
determination directly in point:''(A;) << Strange it is, that it hath not been 
hitherto brought to certainty, being a case that must needs often hap- 
pen."(/) In a case reported by Levinz, are mentioned certain authori- 
ties cited on the particular question; <^ none of which,'' says the repor- 
ter, <^ came up directly to this, nor is any authority to be found in the 
books direct m the case, which the Court admired, being a case which 
often happened."(m) 

A point, that happens very often, may have never been judicially de- 
termined, because it is so common as never to be questioned :(n) The 
circumstance, that << the very point" has not been made the subiect of 
decision, may arise from its having never been questioned :(o) ^ A point 
may be so clear that it was never doubted."( p) In a late case, involv- 
ing a new question. Park, J., observed, — ^< It is admitted by every judge 
and by every counsel, that has spoken upon this subject, that there is a 
total silence of our law books, during the whole period of our ascertained 
law of England, upon this precise point, althou^ circumstances similar 
to the present must have existed many times; and this to me is a strong 
convincing proof, that, till these days of novelty, no such idea was ever 
entertained upon this question, and I verily believe that no man now 
living ever before heard of sudi a claim being advanced."(;) Because 
a case is << so plain a case," it may be difficult to find any decision on 
the subject(r) 

*The cases referred to in the margin(«) are some of a p «. .^ -. 
great number of reported new cases. ^ -* 

To new cases is open a great variety of principles, on which to de- 
cide them.(^) These it is the duty of the Courts fitly to apply to the 

(A) 4TM1III.3. mui T. Anderton, 3 B<M. & P. New R«p. 2S4 ; 

(t) 8 Bing. 687. See abo iHd, 64S. Doe ▼. Smyth, 6 Bam. 8c Cr. 1 12 ; The Kiog 

if) 3 Bot. & P. 31 ; 3 Boa. & P. New t. Merchant Tailors* Gomp. 8 Bam. & Adol. 

Rep. 336 ) 6 Dnro. & E. 886 ; 8 Bbg. 638, 139 ; Bx parte Garrett, 8 Bam. & Adol. 363 ; 

643 ; 3 P. W. 379 ; 13 Vet. 184. Mirehouae y. Rennell, 8 Bing. 490, 1 Moore 

(Jb) Barnard. Ch. Rep. 80. & 8. 683 ; JenniDga ▼. Loobi, 3 P. W. 379; 

{l) Hob. 56. Papillon t. Voice, ibid, 477 ; Moore t. Moore, 

(m) 8 Lev. 367. 1 Atk. 373 ; White t. Evana, 4 Vee. 31, d- 

(n) 1 Stra. 73. ted 10 Vea. 81 ; Kennell t. Abbott, 4 Ves. 

(•) 8 Vea. IS, 18 ; 6 Don. & E. 604. 808, 809 ; WUliama ▼. Jonee, 10 Vea. 77 ; 

{p)l Dam. & E. 748, Broome ▼. Monek, ibid, 630 ; Jamea ▼. Dean, 

{q) Mirehouae ▼. Rennell, 8 Bing. 643^ 1 11 Vea. 895 ; Rose ▼. Gooynghame, 13 Vee. 

Moore & 8. 688. 86, 87 ; Wilka ▼. Davia, 3 Meriv. 509; Tyn- 

(r) 1 Ball & B. 396. dale ▼. Warre, Jacob, 317. 

(f ) Ferrer ▼. Beaie, 1 Lord Raym. 693 { («) Gowp. 89 ; 1 Dnm. dt E. 602 ; 8 

Waters ▼. Ogden, Dong. 485, ed. 1788, and Bam. dt AM. 345; 8 Bam. dt Gr. 471 ; 8 

453, 4th ed.; Bevies ▼. Powell, Willee, 46; Bing. 366; 8 Bing. 515, 516. 

Laikins ▼. Larkina, 8 Boa. & P. 16; New- 



90 BAM ON XSGAL JUOOMENT. 

circumstances of each case.(t«) And those, perhaps, most generally appli- 
cable are, <^ reason and justice/'(t;) In a case where the question was, 
whether a particular contract was against law, and void upon the face of 
it, Lord Mansfield thus spoke of the grounds, on which it was to be de- 
cided: — ^< It is admitted that the contract is against no positive law: it 
is admitted too, that there is no case to be found which says it is illegal; 
but it is argued, and rightly, that notwithstanding it is not prohibited by 
any positive law, nor adjudged illegal by any precedents, yet it may be 
decided to be so upon principles; and the law of England would be a 
strange science indeed if it were decided upon precedents only. Pre- 
cedents serve to illustrate principles, and to give them a fixed certainty. 
But the law of England, which is exclusive of positive law, enacted by 
statute, depends upon principles; and these principles run through all the 
cases, according as the particular circumstances of each have been found 
to fail within the one or other of them/'(u;) In a case on the title to 
present to a rectory, Best, C. J., said: — ^^ Great industry has been be- 
r *153 1 ^^^ ^^ ^^ subject, both by the Bench and bar; but nei- 
*■ ■» ther the judgment *of any Court, nor the opinion of any 

writer, to guide us in m^ng our decision, has been found. I have 
also enquired whether any instances of presentation, made under cir- 
cumstances like those of the present case, are to be found in the regis- 
tries of the Bishop, but without success. As neither the records of 
Westminster Hall, nor of the Church, furnish any rule or practice to 
assist me in coming to a decision, I endeavoured to find other cases from 
which I could safely reason by analogy to that now to be decided.'^(2r) 
In the same case, when on error before the House of Lords, Parke, J., 
observed on the question, which the House had referred to the judges, 
— ^ The precise facts stated by your Lordships have never, as far as we 
can learn, been adjudicated upon in any Court; nor is there to be found 
any opinion upon them of any of our judges, or of those ancient text 
writers to whom we look up as authorities. The case, therefore, is in 
some sense new, as many others are which continually occur: but we 
have no right to consider it because it is new, as one for which the law 
has not provided at ail; and because it has not yet been decided, to de- 
cide it for ourselves, according to our own judgment of what is just and 
expedient Our common law system consists in applying to new com- 
binations of circumstances, those rules of law, which we derive from 
legal principles, and judicial precedents; and for the sake of attaining 
uniformity, consistency, and certainty, we must apply those rules, 
where they are not plainly unreasonable and inconvenient, to all cases 
which arise; and we are not at liberty to reject them, and to abandon 
nil analogy to them, in those to which they have not yet been judicially 
applied, because we think that the rules are not as convenient and rea- 
sonable as we ourselves could have devised. It appears to me to be of 
great importance to keep this principle of decision steadily in view, not 
merely for the determination of the particular case, but for the interests 
r •154 1 ®^^*^ ^ * science."(y) •" Cases," it is observed by Lord 
'- -' Redesdale, << cannot always be found to serve as direct au- 

(u) S Bing. 615, 516. (x) RenneU ▼. Biihop of Lincoln, 3 Bing. 

(«) WiUM, 473, 662; 8 Bing. 266; 8 265, 11 Moore, 189. 

hofd Rajm. 957. (y) MirahooM ▼. Ronnell* 8 Bing. 515, 1 

(v) Cowp. 39. Mooro St 8. 683. 
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thority for subsequent cases; but if a case arises^ of fraud, or presump- 
tion of fraud, to which even no principle already established can be ap* 
plied, a new principle must be established to meet the fraud; as tlie prin- 
ciples, on which former cases have been decided, have been from time 
to time established, as fraud contrived new devices: for the possibility 
wiU always exist, that human ingenuity in contriving fraud will go be- 
yond any cases which have before occuiTed."(z) Also in a suit brought in 
an Ecclesiastical Court, to ascertain the right of the minister of a parish 
to preside at a vestry meeting. Sir John Nicholl made these observa- 
tions: — ^< The case is said to be a new one, so far as regards any express 
law, or any judicial decision on the subject There is no statute, no 
canon, no reported judgment, either expressly affirming, or expressly 
negativing the right It nevertheless may exist as a part of the com- 
mon law of the land, as a part of the lex non scripta, which is of bind- 
ing authority, as much in the ecclesiastical as in the temporal Courts. 
Indeed the whole canon law rests for its authority in this country upon 
received usage; it is not binding Yier^ propHo vigare. Moreover, this 
Court, upon many points, is governed in the absence of express statute 
or canon by the jtis tucito et illiterato hominum consensu et moribtis 
expressum. It is true, that generally the existence of this jus non scrip- 
turn is ascertained by reports of adjudged cases; but it may be proved 
by other means; it may be proved by public notoriety, or be deducible 
from principles and analogy, or be shown by legislative recognitions."(a) 

Reported new cases accordingly are found that have been decided, on 
" principles:"(4) on « general principles:"(c) on *"the j- <,|,-- n 
plainest principles of the common law, founded as it is, where ^ -* 

there are no authorities, upon common sense and justice :"(£/) on a par- 
ticular " principle :^^(c) on a stated "general principle :''(y*) on "reason 
and justice,^' and " the authority of some cases, which are very like this 
[the particular case], though tibey do not quite come up to it:"(^) on 
" principle, and decisions in analogous cases:"(A) on certain rules of con- 
struction of deeds:(a) on " general practice:"(y) on " the books of entries, 
and the returns of writs:''(Ar) on " a fundamental maxim of the common 
law:"(/) on the " constant maxim'' of the Court of Chancery, " that he, 
who will have equity, must do equity :''(97i) convenience, the question 
in the case being one of practice. (n) 

A case may not be new in principle, although it does not appear, that 
the precise question in it has ever been determined, or that it has been 
even brought before a Court(o) 

When a new case occurs, a duty is thrown on the Court to weigh the 



(z) 2 Sch. A Lef. 666. ( «•) Barker ▼. Lomax, Willea, 662. 

ia) 8 Barn, dc Aid. 246, n. (A) Morris v. Clarkaon 3 Swanst. 661. 

{b} Eaton v. Jaques, I)oag.438, ed.l783» (t) Legg ▼. BenioOi Willaa, 44. 

and 466» 4ih ed.; Jones T. Randall, Cowp. 87; (j) Donisthorpe t. Porter, 2 Eden, 162 

Lawes ▼• Bennett, 1 Cox, 171. Ambl. 600. 

(c) The King ▼. Rispal, 1 W. Bl. 868; (k) Boothman ▼. Earl ofSmrey, 2 Dam. 

Kennell ▼. Abbott, 4 Ves. 808. dt E. 10. 

id) Stockdale v. Onwhyn, 6 Barn. St Cr. (/) Firebrass ▼. Pennant, 2 Wils. 264. 

178« 7 Dowl. A. Ryl. 626. (m) Demandray ▼. Metcalf, Prec. Ch. 419. 

(tf) Webb ▼. Rorke, 2 8ch. St Lef. 666. (n) Rom ▼. Page, 2 Sim. 471. 

(/)Pitt ▼. Pitt, 1 Turn. St R. 184; (o) Dearie ▼. Hall, dc Loveridge ▼. Cooper, 

Dearie v. Hall, and Loveridge ▼. Cooper, 3 8 Ross. 67, 68. 
Rosa. 1, 60. 



93 RAM ON IMBAL JUBOMENT. 

matter brought before it, and to make the precedent which the prepon- 
derating side requires. Accordingly the precedent may be affirmative; 
as, that the plea is good;(j9) or that the rent is apportionabk;(7) or that 
the money paid may be recovered back:(r) or the precedent may be 
r *156 1 ^" ^^^ negative;(«) *as, that an equitable interest in a term 
*- -^ of years cannot be sold under a fieri facia8:(/) or that an 

appointment executed by an infant, under a power over real estate, is 
not good;(u) or that money, which a person has a power to raise by 
appointment by deed or will, and which power he does not execute, is 
not assets for his debts ;(t;) or that an action is not maintainable by an 
administrator, for a breach of promise of marriage made to the intestate 
bv the defendant, in a case where the declaration does not contain any 
aUegatioa of special damage.{u^) 

Against the making of a particular precedent, it is often a << good 
argument," (a:) or " strong argument,"(y) or " strong circumstance,''(;r) 
and sometimes a << sufficient objection,"(a) that the demand, point, ac^ 
tion, or proceeding, is a novelty. << The novelty of the demand alone 
is against it"(6) Judicial expressions like to Uiis constantly occur.(c) 
Such novelty seems, however, generally speakings to be << but an ail- 
ment" (rf) 

This argument or objection in the new case is noticed by Littleton; 
who, with regard to a particular question on the Statute of Merton, 
mentions, that ^< it seemeth to some," that ^^ no action can be brought 
upon this Statute, insomuch as it was never seen or heard that any action 
was brought; and if any action might have been brought for this matter, 
it shall be intended that at some time it would have been put in ure."(e) 
On this passage. Sir E. Coke observes, — ^< Hereby it appeareth how 
safe it is to be guided by judicial precedents, the rule being good, Peri* 
culosum eonsfimOy quod bonorutn virorum non comprobatur exemplo. 
And as usage is a good interpreter of laws, so non-usage, where there is 
P «ie7 n no example, is a great intendment *that the law will not 
^ ■' bear it"(/) Chief Justice Willes assents to this opinion of 

the great commentator, saying, — ^^ It was rightly said, as the rule is laid 
down by Lord Coke, that where a thing has never been done, it is a 
strong argument that it ought never to be done;" an assent, however, 
which the learned Chief Justice expressly qualifies by adding, << but it 
is but an argument"(^) Littleton's text was relied on by Powys, J., 

(p) Prince ▼. Nicholson, 5 Taunt 665, 1 (w) Chamberlain ▼. Williamson, 2 Maule 

Marsh. 280. and S. 408. 

(q) Paget ▼. Gee, Ambl. 198, & ed. Blant (or) Cro. Eliz. 621 ; Willes, 61. 

append. 807, 2 Kenyon, 31. (y) Dougl. 442, ed. 1783, & 469, 4th ed. 

(r) Morris ▼. M'CuUock* Ambl. 432, 2 (z) 1 Swanst 89. 

Eden, 190. (a) 4 Taunt. 3 ; 2 Yes. & B. 340. 

(«) Brouncker t. Scott, 4 Taunt 1 ; Capel (b) 1 Jac. & W. 132. 

▼. BusKard, 6 Bing. 160; Jesus College ▼. (c) 2 Eden, 61 ; 3 Dnm. dc E. 63; 2 

Bloom, Ambl. 64, 3 Atk. 262 ; Novosiebki Maule and 8. 415 ; 2 Boa. and P. New Rap. 

T. Wakefield, 17 Yes. 417; Musgrave ▼. 166; 4 Taunt 3; 7 Taunt 633; 6 Bing. 

Medex, 19 Yes. 662; Sampson ▼. Sampson, 161 ; 8 Yea. 262. 

2 Yea. dc B. 337. (d) Willes, 472. 

(0 Scott V. Scholey, 8 East, 467. (e) Litt. s. 108, cited 1 Co. 87 b, 2 Lord 

(u) Hearle ▼. Oreenbank, 3 Atk. 709, Raym. 944, 967, and 6 Mod. 47» 56. 

717, 1 Yes. sen. 304. See 9 Yea. 472. (/) Co. Litt 81b. 

(o) Holmes ▼. Coghill, 7 Yes. 499, 12 (}) WUles, 471, 472. 
Yes. 206, 216. 
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in Ashby v. White, where he said, — ^^ This action is not maintainable 
for another reason, which I think is a weighty one, viz., this action is 
primss impressionia; never the like action was brought before; and 
therefore as Littieton uses it to prove that no action lay on the Statute 
of Merton, for if it had lain, it would have sometimes been put in use: 
so here.'' And he adds, — ^« So in the case of Lord Say and Seal v. 
Stephens, Cro. Car. 142, for the law is not apt to catch at actions."(A) 
In the same cause of Ashby v. White, which, it is observable, was an 
action on the case, Powell, J., and Holt, C. J., differed from Mr. Justice 
Powys; the former saying, — *< As to the novelty of this action, I think 
it no argument against the actiou; for there have been actions on the 
case brought, that had never beep brought before, but had their begin- 
ning of late years, and we must judge upon the same reason, as other 
cases have been determined by.''(t) And in the same case. Holt, C. J., 
observed on the opinion, mentioned in Littieton, that no action lay, 
because none had ever been brought, — ^< Indeed that is an argument, 
when it is founded upon reason, but it is none, when it is aeainst rea- 
son.'' And on the opinion in Littieton he adds, — << This saying has no 
great force; if it had, it would have been destructive of many new 
actions. Which are at this day held to be good law. The case of Hunt 
and Dowman(^') was the first action of that nature, but it was grounded 
on the common reason, and the ancient justice of the law. So the case 
of Turner and Sterling. (A;) Let us consider wherein the p «. .^ ■. 
*law consists, and we shall find it to be, not in particular ^ -' 

instances and precedents, but on the reason of the law, and ubi eadem 
ratio, ibi tdeinJusJ\l) The learned Chief Justice then refers to seve- 
ral cases,(m) where the action was the first <^of that nature, but the 
novelty of it was no objection to it"(n) 

The causes, so referred to by Chief Justice Holt, were actions on the 
case; and it is certain that an objection to a case, on account of its 
novelty, may frequentiy not be applicable to a special action on the 
case.(o) In Winsmore v. Greenbank, which was an action on the case, 
Willes, C. J., in reply to an objection taken by the defendant, said, — 
<< The first general objection is, that there is no precedent of any such 
action as this, and that therefore it will not lie; and the objection is 
founded on Litt s. 108, and Co. Litt 81 b, and several other books. 
But this general rule is not applicable to the present case: it would be, 
if there had been no special action on the case before. A special action 
on the case was introduced for this reason, that the law will never suffer 
an injury and a damage without a remedy: but there must be new /acts 
in every special action on the case."(/7) 

On novelty being an objection to a case, the following judicial opinions 
occur in some modern instances of different kind8:(q) — ^< An argument 
which has been made use of is, that this is a new case, and that there is 

(A) 2 Lord Raym. 944 ; 6 Mod. 47. (n) 2 Lord Raym. 957 ; 6 Mod. 66. 

(t) 2 Lord Raym. 946 ; 6 Mod. 48. (o) Ashby ▼. White, 2 Lord Raym. 938, 

(/) Cfo. Jac. 478. 946, 957, 6 Mod. 45 ; ettod 2 WUs. 146 ; 

Ik) 2 Lev. 50, 1 Ventr. 206, 2 Yentr. 25. Chapman ▼. Pickengill, 2 Wila. 146 ; Paalty 

iQ 2 Lord Raym. 957 ; 6 Mod. 66. t. Freeman, 3 Dam. and E. 63.-^ Barr. 
m) Mone ▼. Sine, 1 Yentr. 190, 238 i 2845. 
Saooth ▼. Craahaw, Cro. Car. 16 ; Herring (p) Wille% 580. 
~ ■ ■ (rt ' 
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no precedent of such an action. Where cases are new in their princi- 
pky there I admit that it is necessary to have recourse to legislative in- 
terposition in order to remedy the grievance; but where the case is only 

[ 

case, 

ciple to any case, which may arise two centuries hence, as it was two 
centuries ago; if it were not, we ought to blot out of our law books one 
fourth part of the cases, that are to be found in them:"(r) " It may be 
true that a similar action in specie is not to be found in any law book; 
and I admit, that if the case were new in principle, it would be neces- 
sary to apply to the legislature, and not to a Court of law; but where 
the case is one new in the instance, and the question is upon the appli- 
cation of a principle recognized in the law to such new case, it will be 
just as competent to Courts of justice to apply the principle to a case 
which may arise two centuries hence, as it was two centuries ago. This 
is the very nature of an action on the case.''(^) 

On making a precedent, it may sometimes be the duty of the Court 
to make it ^^ upon great consideration ;"(^) and before making it, it may 
be its duty, in some instances, to deliberate for some time on the ques- 
tion, and, for that purpose, to cause the case to stand over.(u) On a 
new point in the Court of Chancery, it may be the duty of the Court 
to cause it to undergo ^^a solemn determination;" and, if it is a legal 
question, to make a case, and send it to the judges to have tiieir deter- 
mination upon it(v) In other instances, there may be small doubt on 
which side to make the precedent; as in cases where the Court has 
8aid,(t£y) — ^^This is a new case, and no case has been cited. I am of 
opinion the plaintiff's equity is so strong, that I will make a prece- 
deat:*\x) << I have not the least doubt on this case; and if there is no 

r *160 1 P^^^^^'^^ ^^ ^^^^ ^ determination *as I shall make, I have 
^ -'no scruples to make one, and shall elory in doing if (y) 

The conclusion of this chapter may be considered a fit place, in which 
to notice the following, among other,(2r) observations of Sir Edward 
Coke, on <^ new and subtile inventions in derogation of the common 
law.''(^) — << The wisdom of the judges and sages of the law have [has] 
always suppressed new and subtile inventions in derogation of the com- 
mon law.''(A) ^' In these last three sections, our author [Littleton, s. 
721, 722, 723,] hath taught us an excellent point of learning, that when 
any innovation or new invention starts up, to try it with the rules of 
the common law (as our author here hath done;) for these be true touch- 
stones to sever the pure gold from the dross and sophistications of 
novelties and new inventions. And by this example you may perceive, 
that the rule of the old common law being soundly (as our author hath 
done) applied to such novelties, it doth utterly crush them and bring 

(r) By Anhhorat, J., 3 Darn. & E. 63. (w) See alio I P. W. 138 ; 4 Ves. 809 ; 

(a) By Park, J., 7 Taunt 615. And aea and 1 Ves. and B. 223, 224. 

3 Bing. 660. (x) ArobU 108, and ed. Blant, S09; 2 

(0 7 Vm. 686. Kenyon, 84. 

(m) 8 East, 483 ; 6 Taunt 669 ; 2 Manle Cy) Ambl. 434 ; 2 Eden, 193. 

and S. 414. (z) Co. LiU. 282 b, 379 a. 

(«) 3 Atk. 664 ; 1 Atk. 134 ; AmU. 322, (a) Co. Litt. 282 b. 

768. (6) Ibia. 
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them to nothing; and commonly a new invention doth offend against 
many rules and reasons (as here it appeareth) of the common law, and 
the ancient judges and sages of the law have ever (as it appeareth in our 
books) suppressed innovations and novelties in the beginning, as soon as 
they have offered to creep up, lest the quiet of the common law might 
be disturbed."(c) 

In a modern case, Tolputt v. Wells, an agreement made by the de- 
fendant, an executrix, with certain creditors of her testator, and a judg- 
ment obtained in pursuance of such agreement, could not be sustained ; 
it being characterized by Lord Ellenborough as <^ a fanciful attempt to 
introduce a novelty in the established law relating to executors;" and 
Grose, J., saying, << I cannot think this agreement can be supported as 
pleaded. It is in reality a fanciful attempt at novelty; and nothing 
more clearly shows it than this, that there is no instance of such a form 
of pleading."(£/) 



•CHAPTER XVIII. [ •161 ] 

OF ESTIMATING AUTHORITDSaCa) 

Sect. I. Of the Comparative Value of Certain ^Authorities, 

II. Of Circumstances^ which may increase the Value of an 

Authority. 
HI. Of Circumstancesy which may lessen the Value of an 
Authority. 



SECTION I. 

OF THE COMPARATIVE VALUE OV CERTAIN AUTHORITIES. 

Generally speaking, a judgment given by the House of Lords is 
of greater authority, than is a judgment given by a Court of Westmin- 
ster Hall. Sir W. Grant, citing a case in Brown's Parliamentary Re- 
ports, observed, that, being before the House of Lords, it must supersede 
the authority of every other case.(6) So, Lord Eldon, mentioning 
Travis v. Oxton,(c) a decision by the House of Lords, and Bennet v. 
Read,( J) decided by the Court of Exchequer, says, — << The doctrine of 
Travis v. Oxton, if different from that of Bennet v. Read, though the 
latter is the more recent decision, must prevail, since it has the authority 
of the House of Lords.'' And *again, ^ Bennet v. Read, p «. g^ -i 
if not distinguishable from Travis v. Oxton, though later, ^ ^ 

cannot prevail against it, in opposition to the authority of the House of 

(e) Co. Litt 379 b. (6) .7 Vm. 347. 

(J) I Maule and 8. 394. (c) 1 Anitr. 308 n., 7 Bro. P. C. ed. 

(a) On aatimating dicta eiprcaaed on the Toml. 49. 
Bench, tea alio Chapter V. (<0 1 Anitr. 322 n. 
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Lord8."(<) In Kettle v. TowDsend, one devised a copyhold estate to 
his grandson, and Lord Somers decreed that equity ought to supply a 
surrender in his favour. But the House of Lords reversed this decree, 
holding that equity ought not to supply the surrender.(/) Of this re* 
versal many judges have expressed their disapprobation. (^) Thus, 
counsel having observed that it had been decreed in the House of Lords, 
that they would not supply the want of a surrender in case of a devise 
to grandchildren, Sir John Trevor, M. R., answered, << that it was his 
opinion, such a devise of a copyhold, without a surrender, ought to be 
made good for grandchildren, as well as children; and if the same case 
were to come now^into the House of Lords, it would be so ruled, and 
that he had, and would decree it so.'^(A) And it appears that the like 
was also declared by Lord Harcourt(t) Of Kettle v. Townsend, Lord 
Loughborough speaks in these terms: — ^^ I have no difficulty in saying, 
I think of that determination of the House of Lords, as Lord Harcourt 
and other judges have done. . . . Upon the journals of the House 
of Lords, it appears no one was present upon that occasion, who could 
know much of the matter; it was not determined by lawyers; and Lord 
Harcourt speaks of it certainly as not such a decision as he would fol- 
low; and one or two other judges have not treated it with much re- 
8pect"(y) In Perry v. Whitehead, however, where the bill prayed 
that the want of a surrender might be supplied in favour of grandchil- 
dren, Lord Eldon held himself to be bound by Kettle v. Townsend; 
his lordship saying, << I feel great difficulty in hearing this cause. The 
question with me, adopting all the sentiments of the great persons 
named, as far as they go, with due submission to that Court, which has 
r *163 1 ^ right to bind me and *them, is, whether I can set up my 
*■ ^ iudgment against a judgment of the House of Lords. A 

rule of law laid down by the House of Lords cannot be reversed by 
the chancellor; though if there is any difference from a circumstance, 
that was not before me House of Lords, the cause may be decided upon 
that. . . . The rule of law must remain till altered by the House 
of Lords."(Ar) 

The authority of a decision by the House or Lords is further shown 
by the circumstance, that, in disclaiming a power to alter a particular 
doctrine, a judge commonly says, if the doctrine is to be altered, it 
must be altered by the House of Lords;(/) and is also shown by the 
circumstance, that a judge frequently expresses a wish that a case be 
decided in the House of Lords,(m) and often puts it in a course to go 
there.(n) 

The following opinions occur on the binding force of the judgments 
of the House of Lords. — ^Best, C. J., delivering in that House his opin- 
ion on certain questions submitted to the judges, observes, — " Although 
the Courts below will not impugn your lordships' judgments in cases 
ad idem, yet they do not hold that they are bound by them beyond the 
point actually decided. The Courts below truly say, we cannot know 

(0) 3 Swtntt. 152, 166. (J) 6 Ves. 666. 

(/) 1 Balk. 187 ; Anon. 2 Freem. 197, (Ar) 6 Ves. 644, 647, 648. 
very probably 8. C. (/) 6 Ves. 648 ; 1 Turn. & R. 347, 

(g) 3 Bro. 0. C. 281. (m) 1 Eden, 414; 1 Rum. & M. 276,463. 

(A) 1 P. W. 61. (ft) 11 Ves. 667; 1 Tom. and R. 26; I 

(1) Ibid. Yoonge dc J. 249 ; 12 Price^ 6. 
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that the House of Lords would carry this determination further than 
they have carried it"(o) And Lord E]ldon, remarking in the House of 
Lords on an observation that had been made, says, — ^^ As to an observa- 
tion made with respect to the case of the feoffees of Heriot's Hospital, 
that the judgment of this House in that case was one to be obeyed, not 
to be followed, I must take the liberty to say, that this would be a 
course which, if pursued, would call for some attention. For, although 
every Court may say, that, if a case varies in facts and circumstances, 
it is at liberty to proceed upon these different circumstances, I do not 
recollect that it ever fell from a judge in this country, *that p miaA i 
he would obey the jugdment of this House in the particular L ^ 

ease, but not follow it in others. That is not a doctrine to which we are 
accustomed/'(j9) 

A judgment of a Court of error, which has reversed that of the Court 
below, is, as authority, superior to the latter. Parke, J., delivering his 
judgment in Garland v. Carlisle, a case in the Exchequer Chamber, ob- 
serves, — << The present case is precisely similar, as to the principal ques- 
tion, to that of Balme v. Hutton,(9) recently so much discussed and 
considered in the Courts of Exchequer and Exchequer Chamber; in 
which all the authorities were reviewed, and the decision of the former 
Court was reversed by the all but unanimous opinion of the latter; and 
by the Court of error this action was held to be maintainable. I must 
own that it appears to me, that, even if a different opinion might have 
been maintained before that case, we must conform to that decision, if 
we are to treat the present case in the same way, that others have hith- 
erto been treated. In our system of judicature, we are bound by pre- 
cedent, and the authority of previous cases, unless they are plainly and 
manifestly founded upon erroneous principles; and that for the wise 
purpose of securing a reasonable degree of certainty in our judicial 
proceedings. We have here a direct authority, in addition to a great 
number which existed before, upon the very question; a solemn judg- 
ment of a Court of error, which has reversed that of the Courts below, 
and, whatever respect we may feel for the judges of that Court, has 
thereby, for the present at least, deprived that judgment of its authority 
as a guide in similar cases. We are not in the situation of beine obliged 
to weigh the conflicting decisions of two different yet equal Courts 
against each other, and of contrasting the arguments in favour of each; 
but we are bound to consider the judgment of one Court as annulled by 
the superior authority of the Court of error, and to treat it as being 
wrong in point of law, until the highest ^tribunal in the p ^.^^ ^ 
country shall have pronounced a different opinion, or unless ^ -■ 

the judgment of reversal should appear, beyond all reasonable doubt, to 
have proceeded on wrong principles, which it is quite impossibe to pre- 
dicate in the present instance. If we do not adopt this course, no de- 
cision« except that of the House of Lords, can be safely relied upon as 
an aatiiority by practitioners in advisinc their clients, or judges in pro- 
nouncing an opinion upon questions of law. Upon this ground, though 
I had entertained never so strong an opinion in favour of the decision 
of the Court of Exchequer, I should have felt bound to defer to the 

(•) 3 Binff. 669. (q) 3 Crompt tnd J. 19 ; 1 Crompt. and 

Ip) 6 Dow, 1 12. M. 263. 

X 2 
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judgment of a superior Court, and to act in conformity to it in other 
cases; but, if called upon to advise the House of Lords on a writ of 
error, I should have undoubtedly considered myself at liberty to express 
the opinion which I entertained, without giving the same weight to the 
particular judgment under review/'(r) 

A judgment given by a Court of Westminster Hall, and sitting in 
Bank, exceeds in authority a judicial opinion of, or point ruled by, a 
judge sitting in a Court of Nisi Prius.(^} Thus, Lord Kenyon speaking 
of a decision in Bank, and two subsequent cases at Nisi Prius, and ap- 
plying them to the point before him, says,— ^< This point came under 
the consideration of the Court in the case reported in Wilson, and I 
think that that case was properly decided. Then it was urged, that two 
cases have been since determined at Nisi Prius the other way; but they 
were only decisions at Nisi Prius, where perhaps the subject was not so 
well considered, and they cannot outweigh the authority, of the case in 
Wilson. ^^(/) 

Between a judge's dififerent opinions given at Nisi Prius and in Bank, 
the one delivered in Bank is entitled to preference. BuUer, J., speak- 
ing of certain determinations by Lord Mansfield, observes, — ^^ I hope 
to show, that there has been no inconsistency in any of his determina- 
r *166 1 ^^^^^ '^^^ ^^ there had, if I could not .*reconcile an opinion 
>- ^ which he had delivered at Nisi Prius with his judgment in 

this Court [King's Bench in Bank,] I should not hesitate to adopt the 
latter in [Nreference to the former."(tt) 

The value set on Nisi Prius opinions is, generally speaking, smalL 
This fact, and some reasons for it, are to be gathered from the terms in 
which the judges very commonly speak of those opinions. These 
terms, amongst others,(t;) are: — ^^ The case in Lord Raymond, though 
before an eminent jud^, was only a Nisi Prius decision. ... At 
most it is only an opinion delivered at Nisi Prius:''(t£;) The case tried 
before Mr. Justice Wilson ^< was only a determination at Nisi Prius; 
and in the hurry of business of that kind the most able judges are liable 
to evTi^^ix) Gibbs, J., assigning reasons for a judgment, in which he 
differed irom an opinion of Mansfield, C. J., says, — ^ I have stated the 
reasons more particularly, because my Lord was of a different opinion 
at Nisi Prius; but a judge cannot always at Nisi Prius entirely under- 
stand the cause:"(y) Mansfield, C. J., referring to a Nisi Prius decision 
of Lord Ellenborough, observes, — ^*<When I first saw that case in 
Campbell, I was in the same state as Mr. Justice Gibbs, and doubted a 
great deal whether it could be law. ... It is utterly impossible for 
any judge, whatever his learning and abilities may be, to decide at once 
rightly upon every point, which comes before him at Nisi Prius; and 
whoever looks through Campbell's Reports will be greatly surprised to 
see, among such an immense number of questions, many of them of the 
most important kind, which came before that noble and learned judge 

(r) % Crompt. & M. 64. 1 M'Clel. dc Y. 100, 406 < 2 Crompt & M. 

{>*) % Darn, dc E. 74 ; 7 Darn. 4c E. 86. 42, 66. 

(0 7 Durn. & £. S34. (v) By Lord Kenyon, 8 Dam. 4c £. 261, 

(») 2 Durn. & E. 73, 74. 262. 

(v) I H. Rl 63, 63 ; 2 Dam. & E. 120, (x) By Lord Kenyon, 6 Dam. 4c E. 409. 

123 ; 6 Durn. & E. 409, 428 ; 7 Dora, and (y) By Gibbe, J., 4 Taont 810. 
E. 62, 85, 397 ; 6 Barn, and Cr. 676, 677 ; 
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not that there are mistakes, but that he is in by far the moat of the 
causes so wonderfully right, beyond the *proportion of any p «. g,. ^ 
other judges:"(2r) Abbott, C. J., speaking of another case, ^ ^ 

aays, — ^ Notwithstanding the great respect which I feel for every de- 
cision by Lord Ellenborough, I cannot forbear observing, that the case 
of B. V. P. was only a Nisi Prius decision, and the termination of the 
suit was such (a juror being withdrawn,) as to give no opportunity of 
revising the opinion there expressed:"(a) Lord Eldon adverting to a 
point, considered to be bound by a decision of Lord Eenyon at Nisi 
Prius, observes, — ^^ No one will suspect me of not giving all due weight 
to any opinion of Lord Kenyon; but I must know a great deal more 
than I do, before that determination at Nisi Prius will decide my judg- 
ment upon such a point:"(&) Of another case. Best, J., thus spea&s, — 
" The case of P. v. G., decided by Lord Kenyon, has been referred to. 
No man can entertain a higher respect for the memory of that noble 
and learned judge than I do; but Nisi Prius decisions, coming even 
from him, unless they have been acted upon by succeeding judges sitting 
in Bank, are entitled to very little consideration :"(c) And Best, C. J., 
adverting to a case at Lancaster assizes, says, — ^^ As to the Nisi Prius 
case at Lancaster, I wish such cases were never cited. It is not risht to 
repeat opinions hastily formed and delivered in the hurry of trial, and 
the practice of referring to them has occasioned all the confusion that 
the enemies of our law oUect to."(£/) 

The small weight of a Nisi Prius decision is further shown by an in« 
stance of an expressed satisfaction, that a particular point was brought 
before a Court in Bank. Lord Mansfield, speaking of such a point, 
says, — ^^ I have long wished for an opportunity to have this point con- 
sidered by the Court; because I would not take upon myself, at Nisi 
Prius, to change what has commonly been the practice.''(e) 

An interlocutory order of the Court of Chancery, as, an ^ i^iftQ i 
*injunction to stop proceedings at law, is of less authority ^ ^ 

than is a final judgment of the Court(y*) In Drew v. Harman, on 
counsel inferring an opinion of the Court, from an injunction which 
they had granted, Richards, C. B., interposed by saying, — ^^ I wish it to 
be understood, ^at the circumstance of an injunction having been 
granted is not to be considered (as I observe it frequently is in argu- 
ment) as any thing like an indication of an opinion of the Court on the 
merits of a cause. An injunction is but an interlocutory order, made 
for the sake of security, and very often the Court, as will most probably 
be the case here, ultimately decides exactly the other way."(^) 

The comparative value of a decision on a petition in bankruptcy is 
thus stated by Lord Thurlow. — Speaking of the subject of such a peti- 
tion he says, — ** If indeed the subject was of an extent to bear being 
put into a different mode of investigation, I should have no objection to 
doing so; but as it is, it will remain only a decision in bankruptcy; and 
whenever a case shall arise, that may bring the question fiilly before the 
Court in another shape, admitting of a more solemn determination, what 



f 



z) 6 Trant 195. (^) 3 Borr. 1081 ; 1 W. Bl. 361^ 863. 

a) Bj Abbott, C. J., 3 Barn. & Cr. 143. (/) 6 Price, 322 ; DanieU, 160 ; 1 Sim. 

(6) 16Vei.262. and St 214. 
{€) 3 Bam. 6l Aid. 341. (j-) 5 Price, 322. 

Id) 2 Bing. 90. 
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I now determine will only have the wei^t belonging to it, namely, a 
decision on a petition in bankruptcy.^ '(A) 

Lord Manners having, in the Court of Chancery in Ireland, stated a 
case adjudged by Lord Redesdale, asainst whose opinion it wsb said, — 
<< That this wsb an opinion on a motion for an injunction, and not a de- 
liberate judgment on a hearing on pleadings and proofs,'' remarked on 
these circumstances, — <^ I do not think that that objection can have much 
weight Where all the facts appear upon the bill and answer, and there 
is nothing in dispute between tiie parties but the law of the Court, it is 
very common both in this Court and in England to decide the question 
upon motion; there are many instances in die Repoi*t8 of Lord Redes- 
dale's time, and in the cotemporary Reports; it is a great saving of ex- 
po 1 pcQse to the parties, and *the judgment of the Court is 
^ equallv entitled to weieht and authoritv."ft) 



[ 
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SECTION II. 

OF CiaCUMSTANCES, WHICH MAT INCBBA8E THE VALUE OF AN 

AUTHOaiTV. 

A NAME often augments the authority of a judgment, or opinion.(y) 
Such a name is, — 

Littleton :(Ar) • 

Coke:(/) 

Brooke:(m) 

Popham,(n) ^*a very able judge:"(o) 

Hale,(;7) *^ one of the ablest and most learned judges, that ever adorn- 
ed the profession;" (9) << as correct, as learned, and as humane a judge, 
as ever graced a bench of justice;" (r) <<one of the greatest and best 
men, who ever sat in judgment:"(j) 

Hobart,(/) « a very great man;"(u) <*as great a man as ever lived:"(t;) 

r -ITO 1 * Winch :(t^) 
t ^^" J Hutton:(a?) 

Twisden, « a very able lawyer ;"(y) a name <* of great authority :"(«) 

Wyndham, a name " of great authority:"(a) 



(A) « Cox, 70. 

(t^ 2 BtU A, B. 286. 

(/) 6 Dora & E. 656 ; 6 Dura. & £. 
423 ; 7 Dura. 6l £. 743 ; 4 East, 160 ; 7 
Price, 347; 1 Brod. aDd B. 196; 2 BiDg. 
296 ; 6 Yes. 638 ; 1 Crompt and M. 808^ 
812. 

(k) Willea, 832. 

(/) 2 Loid Rajm. 1488 ; Willes, 832 ; 3 
East, 682 ; 2 Bing. 296, 297 ; 1 M*Clel. & 
Y. 319; 3 Atk. 136,141. 

(m) I W. Bl. 140 ; 1 Eden, 199. 

(ft) 6 Co. 76 ; Cro. Jac 166. 

(o) By Ejre, C. J., 1 Boe. & P. 610, 8 
Ye^ 674. 

(p) 2 Lord Rajm. 1488; Wille^ 648, 



666 ; 4 Darn, and E. 811 ; 6 Durn. and E. 
666; 8 Maale and 8. 6, 6; 1 M<Ciel. and Y. 
818 : 8 AUl. 136 ; 2 Eden, 64. 

(g) Bj Lord Henley* 1 Eden, 262, 1 W. 
Bl. 182. 

(r) By Grose, J., 8 East^ 682. 

(t) By Lord Kenyon, 1 East, 814. 

(0 Willes, 332; 6 Dam. and E. 441. 

(u) By Willes, C. J., 2 Wils. 78. 

(v) By Willes, C. J., 1 Wils. 65. 

(w) 6 Darn, and E. 441. 

(x) Ibid. 

(y) By Lord Kenyon, 8 Dam. db E. 17. 

(z) By Lord Kenyon, 3 Dam. & £. 681. 

(a) By Lord Kenyon, 3 Dam. & E. 681. 
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NottiDgham,(}) << very great in the knowledge of law and equity ;"(€) 
^ that great judge, stiled me father of equity :"(i/) 

Somers:(e) 

Holt,(/) "that ^reat man;*' "a man above all praise;" (g) << whose 
name gives a sanction to every thing he said;"(A) "than whom few 
more able lawyers ever sat in Westminster Hall:''(») 

Powell, " a lawver of no mean talent and acquirements;" (j) " one of 
the most learned judges of his day ;"(A) " who fell little short of Lord 
Holt himself:"(/) 

Gould :(m) 

Turton:(n) 

Treby:(o) 

Cowper,(/^) " that great master of equity :"(y) 

Macclesfield, "a great common lawyer;"(r) a very^ great ^ ,.-• -. 
*chancellor;^^) " an able judge both in law and equity, as *• J 

ever sat on tne bench :"(/) 

Talbot, a man "of consummate knowledge ;"(u) a very great chan- 
cellor :(t;) 

Jekyll, a man " of consummate knowledge:"(u;) 

Hardwicke,(:r) a great common lawyer ;(y) "a great authority ;"(z) and 
of whom Lord Kenyon has thus spoken, — ^< I am old enough to remem- 
ber that great judge, though but for a short time, before he left the Court 
of Chancery; and the knowledge of those, who lived before me, only 
fortified me in the opinion I formed of him, that his knowledge of .the 
law was most extraordinary; he had been trained up very early in the 
pursuit, he had great industry and abilities, and was in short a consum- 
mate master of the profession :"(a) 

Comyns,(&) "a very able common lawyer ;"(c) "a very great 
judge ;"({/) " considered by his cotemporaries as the most able lawyer in 
"Westminster Hall: "(e) 

Mansfield,(/) "the great Lord Mansfield ;"(^) " the founder of the 
commercial law of this country;" (A) a " very eminent judge;"(i) " one 

(b) 7 Dura, and E. 748. (t) By Willed G. J.» Willes, 472. 

(c) By Lord Henl«y» 1 Eden» 249. (t) By Lord Rodeidale, 2 8ch. and Lef. 
(if) By Sir R. P. Aiden, 6 Vea. 868. 632. 

(«) 7 Dura, aod E. 748 ; 4 Vea. 842. (u) By Sir L. Kenyon, 1 Cok, 248. 

(/) 2 Eden, 64 ; 7 Dnra. and E. 748 ; (v) By WiUea, C. J., Willaa, 472. 
14 Eaat, 146, 146, 161 1 1 M'CleL & Y. 817, (w) By Sir L. Kenyon, 1 Cox, 248. 
318. (x) 6 Vea. 608 ; 7 Price, 277 ; 1 Sch. & 

(g) By Lord Kenyon, 7 Dnra. & E. 748. Le£ 292 ; 1 Ball & B. 652. 

(A) By Lord Kenyon, 6 Darn. & £. 428. (y) By Lord Eldon, 1 Turn. & R. 101. 

0) By Hnlloek, B., 8 Touige & J. 112. (x) By Lord Kenyon, 8 Dam. dt E. 871. 

0) By Bayley, J., 6 Bing. 88. (a) 7 Dam. & E. 416. 

(k) By Lord Tenteiden, 8 Barn. & Adol. (b) 8 Dnm. & £. 681 ; 8 Darn. & E. 

270. 878. 

(/) By Lord Kenyon, 7 Darn, dc £. 743. (c) By Loid Uardwicka, 8 Atk. 16. 

(m) 6 Dura, and E.386. («/) By Alexander, C. B., M'Clel. 137. 

(n) Ibid. (e) By Lord Kenyon, 8 Darn, dc E. 64. 

(o) >¥illea»666. (/) 6 Darn. & E. 423; 7 Dora, dc E. 

(p) 7 Dora, and E. 743; 1 Tarn, and R. 222; 8 Darn. &E. 28; 8 Bing. 309; 7 

101. Price, 847 ; 1 Crompt and M. 308, 809. 

(q) By Lord Chancellor Parker, 1 P. W. (j-) By Alexander. C. B., M<CleI. 449. 
643. (A) By Bailer, J., 2 Darn, and E. 78. 

(r) By Lord Eldoo, 1 ToulSi R. 101. (t) By Loid £kU»i»2 Dow, 806. 
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of the greatest judseB that ever sat in Westminster Hall;"(y) who will 
be remembered as long as the law of England or of Scotland exists :(Ar) 

Northington, " a great lawyer;"(/) " a very excellent equity 
judge :^'(m) 

r *172 1 *Chief Justice Willes, " no mean authority ;''(n) " certainly 
*- ^ B. very great common lawyer:"(o) 

Thurlow,(/^) "agreat judge:''(^) 

Eyre, " who was always considered to be a strong-headed man:"(r) 

Alvanley,(*) " one of the safest guides in Westminster Hall:"(/) 

De Grey, " a most learned judge;"(tt) "a very eminent judge :''(») 

Denison, " a most excellent lawyer:''(w) 

Heathy « a very learned judge ;"(a?) an eminent lawyer ;(y) a judge 
" eminently versed in the knowledge of conveyancing :''(z) 

Chambre,(a) an " eminent lawyer;*'(6) " whose opinion is entitled to 
great weight:''(c) 

Ashhurst,(c/) who, " was always reckoned a learned judge :"(«) 

Buller,(y ) " of whose high legal character, all the profession formed 
a very just estimate :"(^) 

Gibbs, <<one of the most learned and acute judges, that ever sat in 
Westminster HaIl:'^(A) 

r *173 1 *Richards, "very learned ;"(t) <'an eminent equity 
L ^ j"dge;"(j) and, "than whom," observes Hullock, B., in 

the Court of Exchequer, " an abler equity lawyer never sat here:''(ifc) 

Burrough,(/} " a man who for legal knowledge, and sound and cor- 
rect understanding, was of no ordinary size:"(m) 

Tenterden, "eminently learned and accurate :"(n) 

Eldon, " the greatest judge in this country."(o) 

The proposition that a name may Augment the value of a judgment, or 
opinion, needs perhaps no proof. A proof is however supplied in the 
references affixed to the distinguished names above mentioned. And 
further proof is furnished by the following, among other,(;7) clear judi- 
cial expressions on the matter. — " There is one opinion entitled to great 
respect, considering the person by whom it was pronounced; I mean the 

(/) By Lord Eldon, 1 Dow snd 01. 643. (a) M<CleL 683 ; 4 Moore sod P. 70. 

(Ar) By Lord Eidon, 3 Dow, 311. (b) By Park, J., 9 Bing. 641. 

ll) By Lord Eldon, 6 Vm. 640. (c) By Lord Ellenboroogh, 4 Eart, ISO. 

(m) By Graham, B., 10 Price, 278. (tf) 6 Tannt 671. 

(n) By Park, J., 3 Bing. 649. («) By Park, J., 1 Crompt. and M. 310. 

(•) By Lord Eidon, 7 Price, 609. (/) 6 Taunt. 671. 

(]») 3 Yea. 630; 6 Yes. 638; 10 Price, C^) By Park, J., 1 Crompt and M. 310. 

278. See aim 8 Dnm. and £. 693. 

(q) BySicR.P.Arden,4Bro. C.C. 611. (h) By Lord Tenteiden, 3 Bam. and 

(r) By Richards, G. B., 10 Price, 42. Adol. 697. 

l§) 16 East, 198; 3 Dow, 11. (t) By Sir T. Plnmer, 1 Turn, and R. 

(t) By Beet, G. J., 4 Bing. 242. 262. 

(fi) By Lord EUenborongh, 14 East, 148, (/) By Lord Lyndharrt, 1 Dow and CI. 

149. 160. 

(«) By Lord Eldon, 6 Bing. 22, 3 Bligh (k) M'Glel. 24; 13 Price, 73. 
New Rep. 166, (/) 1 Crompt and M. 311. 

(v) By Park, J., 12 Moore, 183. (m) By Paric, J., 8 Bing. 634. 

(x) By Abbott, G. J., 6 Barn, and Or. (n) By Tindal, C. J., 1 Crompt and M. 

576. 322. 

(y) By Park, J., 9 Bing. 641. (o) By 8ir T. Plnmer, 2 Madd. 433. 

(z) By Lord Eldon, 10 Yea. 263. (p) 1 Crompt and M. 308^813. 
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the opinion of Lord Coke:^\q) << The case cited from Ventris ought not 
to be treated liehtly, or overturned without great consideration, because 
it has the sanction of Lord Hale's name:"(r) ^^ The concurrence of men 
of such talents as Lords Nottingham, Somers, Holt and Cowper is near- 
ly equal in authority to an express decision :"(9) " When I consider the 
great reputation of the judges, of whom the Court was composed, when 
the case 6t H. v. S. was determined (my Lqrd Mansfield and Mr. Jus- 
tice Aston being then on the Bench,) it is in my estimation of the high- 
-est authority/'(/) 

The authority of a case is increased by the circumstance, that it was 
decided by, or with the concurrence of, a judge, peculiarly skilled in the 
particular branch of law, relating to the case; as — 

*Lord Talbot, "one of the greatest real property lawyers, ^ *n4 i 
tliat ever filled the office of Lord Chancellor:''(tt) ^ -• 

Lord Alvanley, "who to a very sound judgment joined a very accu- 
rate knowledge of the law of real property :"(v) 

Sir J. Jekyll, a very great judge upon all questions of bequest :(u^) 

Lord Mansfield, " who may be truly said to be the founder of the 
commercial law of this country ;"(ar) and of whom, with reference to 
some cases on marine insurance, Lawrence, J., has thus spoken: — 
That these decisions have had great weight in the Courts of Common 
Law will not be wondered at, if it be recollected that they had the au- 
thority of Lord Mansfield, whose mind, when he filled the office of 
Solicitor General, had been particularly turned to the {consideration of 
questions of prize, and who, according to the account of Sir W. Black- 
stone (Comm. vol. iii. 70,) attended and conducted all the decisions of 
the Cockpit during the whole of the war, which began in the year 1756, 
and whose masterly acquaintance with the law of Pfations was known 
and revered by every state of Europe :"(y) 

Denison, J., " a pleader of the first eminence ;"(z) " than whom no 
person was ever better versed in the rules of special pleading:"(a) 

Chambre, J., "that very able pleader:"(i) 

Gibbs, C. J., "than whom no judge was ever more perfectly acquaint- 
ed with the rules of pleading;"(c) " a lawyer of great eminence in every 
department of his profession, and peculiarly skilled in the science and 
practice of pleading;''(£/) "a man *most eminent for his ^ ,.-- -, 
knowledge of commercial law;"(e) " no man had more »- -* 

knowledge of commercial law than Chief Justice Gibbs:"(y*) 
Lord Macclesfield, " a great master of evidence :"(|^) 

Lee, C. J., "who was peculiarly conversant in sessions' law:"(A) 

Aston, J., of whom Lord Kenyon has thus spoken, — " The authority 

{g) By Beit, C. J , 2 Bing. 296. (2) Bj Sir J. Maoifield, 2 Bof. tnd P. 

(r) By Lord Kenyon, 5 Dom. and E. Now Rep. 201. 

556. (a) By Lord Kenyon, I Esst, 650. 

(t) By AshhurBt, J., 7 Dam. and E. 743. (6) By Bayley, B., 1 Crompt. and J. 673. 

(0 By Graham, B., 7 Price, 347 . 1 (c) By Abbott, G. J., 1 Barn, and Cr. 251. 

Brod. and B. 196. (£r^ By Abbott, C. J., 3 Bam« and Cr» 

(tf) By Bayley, J., 6 Bam. and Cr. 316. 323. ' 

(v) By Lord Ellenborougb, 15 East, 198. (e) By Park, J., 3 Bing. 391 

(w) 3 Vea. 630. (/) By Park, J., 5 Bing. 647. 

(x) By BuUer, J., 2 Dum. and E. 73. (^) By Witlea. C. J., Willes, 23. 

(jf) 3 Boi. and P. 527. (A) By Lord Kenyon, 8 Dum. and £. 

181. 
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of Aston, J., is in all cases worth resorting to, but particularly so in cases 
of sessions' law, in which he was remarkably conyersant:"(t) 

Eyre, C. B., ^ unquestionably a great authority upon subjects of re- 
venue:"^;) 

Lord Kenyon, " who was peculiarly well versed in the law of real 
property ;'^(iEr) who possessed: great information on the subject of piracy 
of books:(/) 

Heath, J., who possessed great knowledge of the law of real ac- 
tions.(m} 

And here it may be mentioned, that Lord EUenborough, speaking of 
two cases on a writ of extent to levy a crown debt, appears to attach ad- 
ditional weight to them, because << Lord Chief Justice De Grey and Lord 
Kenyon, who concurred in these judgments, had been attomies general 
and must have been conversant with the rights of the crown upon such 
questions.'*(n) And this occasion offers an opportunity to observe, that 
the Court of Exchequer may be represented as understanding more of 
revenue law than the Court of Chancery. (o) 

A judgment, or opinion, of a judge may sometimes derive a peculiar 
r *176 1 ^^^S^^9 ^^^ some particular judicial quality, or character 
*- ^ ofhim.(ji;) Judges, which, on this head, may be named 

are, — 

Lord Trevor, " a man most liberal in his constructions;"(7) " who 
had a freer way of thinking than most of the comman law judges :''(r) 

Lee, C. J., as cautious and painstaking a judge, as ever presided in the 
Court of King's Bench :(^) 

Wright, J., " who was one of the strictest law judges, that ever sat in 
Westminster Hall:"(/) 

Lord King, who was as willine to adhere to the common law, as any 
judge that ever sat in the Court of Chancery :(m) 

Lord Camden, who is represented to have examined in a case before 
him the whole question, << with that accuracy which peculiarly belonged 
to him:"(t;) 

Le Blanc, J., "a most accurate judge:"(u>) 

Sir Thomas Plumer, than whom << no man had more industry and re- 
search.''(a?) 

The authority of a case may, moreover, be strengthened by the fol- 
lowing circumstances; and from which it will be seen, that the most 
common sources of that strength are, the learning of a judge or Court; 
the unanimity of the Court; the deliberate consideration of the case; the 
eminence of the counsel who argued it; or the fact that it has been ac- 
quiesced in, or not appealed from. 

(t) 4 Dnrn. and E. 736. And see 7 (g) Bj Lord Hordwicke, 1 Tea. Jan. 17. 
Price, 347. (r) Bj Lord Hardwicke, 1 Kenyon, 71, 

(j) By Lord Eldon, 8 Vee. 350. 7 Dam. and fi. 418, n. 

h) By Lord Eldon, 8 Dow, 2.'S4. ($) By Lord Kenyon, 2 East, 1 14. 

(/) By Lord Eldon, 2 Boss. 399. (r) By Lord Mansfield, 6 Dam. and E. 

(«) By Park, J., 9 Bing. 640. 886. 

(ft) 16 East, 369, 260. See also 8 Price, (u) By Lord Hardwieke, 8 Atk. 654. 
308. (v) By Lord Redesdale, 2 Sch. and Lef. 

(o) 8 Ves. 252. 631, 632. 

lp)l Yes. jnn. 17; 1 Kenyon, 71 ; 7 (w) By Lord Tenterden, 2 Bam. and 

Dnm. and E. 418, n.; 2 East, 114; 2 Sch. Adol. 857. 
and Lef. 631, 682. (a;) By Alexander, C. B., M«Clei. 565. 
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Thus, a case has borne an augmented weight, for these reasons: — 
1. It was decided by most learned judge8;(y) by a "strong^* 
Court:(^) 
•2. It was decided by a unanimous Court: (a) [ *177 ] 

3. It was decided "after consideration :'^(i) 

4. Infinite pains wcJre taken with it; it was twice argued at the bar; 
and judgment was not given till some time after the second argu- 
ment(c) 

5. It is the decision of Lord Hardwicke, " so great a man,'' who 
must have taken very considerable pains with the case, a case which 
must have undergone much consideration by him.(rf) 

6. It is the decision of a judge, who at first entertained an opinion 
difierent from his decision.: " Lord Bathurst's judgment in L. v. L. is a 
positive decision, and is entitled to the greater weight, because when 
the point came first before him he entertained a diflferent opinion :''(c) 

7. It is a case, which a judge at first objected to, but to which, on 
consideration, he has yielded his assent: "S v. C. was at first a good deal 
cavilled at and objected to. The way, however, in which those ob- 
jections, — objections evidently taken per incuriam^ — have yielded to 
further inquiry and reflection, greatly adds to its weight as an authority. 
In P. V. S., Lord Alvanley in the first breaking of the case expressed an 
opinion extremely adverse to S. v. C. . . This was upon the first argu- 
ment of the case. When he next comes to consider the question, however, 
after an interval of nine or ten days had given him time to re-consider 
the matter, and to reflect a little upon the authority of S. v. C, his lord- 
ship takes a very difierent view I consider his lord- 
ship's opinion in favour of that case as a grave authority; and what ren- 
ders his assent to it the more valuable is, that it was yielded slowly 
and with reluctance, and as the result only of further considera- 
tion:"(/) 

8. It is a case, in which a point was settled by Lord Thur- p *i 70 i 
low *upon great deliberation, and after he had consulted the ^ J 
judges upon it: "The decision is therefore of very high authority :"(^) 

9. It is a case, wherein the Lord Chancellor called to his assistance 
judges of the Courts of Law: "It is true that R. v. R. was a case in 
bankruptcy; but the Lord Chancellor called to his assistance Lord Ch. 
J. Lee, Lord Ch. B. Parker, and Mr. Justice Burnett; so that the prin- 
ciple, on which the Court there acted, must be considered as having re- 
ceived most authoritative sanction. These eminent individuals, and 
particularly the Lord Chief Baron, and Mr. Justice Burnett, did not, in 
the view which they took of the question before them, confine them- 
selves to a case of bankruptcy, but stated grounds of judgment which 
are of general application: (A) 

10. It is a case determined by an eminent judge, who had recently 
considered the whole of the subject in another cause :(2) 

(y) 6 Bing. 22; 7 Price, 347. (e) 1 Turn. & R. 257. 

(z) 6 Taunt 671. (/) By Lord Brougham, 1 Rubs. & M. 
(a) Co. Litt. 264 t; 6 0oni. & E, 409 ; 478-— 481. 

7 Price, 86. (i") H Vea. 411. 

{b) 6 Durn. & E. ^M, (h) 3 Russ. 68. 

(c) 4 Dqfd. 6l £. 568. (t) 2 Rusf. & M. 195. 
id) 6 Ves. 600. 

Vol. IX.— Y 
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11. It is a case wherein former authorities were reyiewed:(y) 

12. It is a case attended i¥ith one or more of these circumstances, — 
Eminence of counsel ;(A;) deliberation, and solemnity of decision ;(/) 
parties' acquiescence; absence of appeal.(fn) On this matter, the fol- 
lowing judicial opinions on different cases are express and full autho- 
rity. — ^^^This case is not at all affected by the statute 32 Henry VIII. 
N. v. A. was decided many years after that statute had passed; and con- 
sidering who the counsel were who argued that case, it would be singu- 
lar, if there had been any ground for making the objection now urged, 
that it should not have then been made:(n) B. v. L. is ^^a direct decision 
upon the point, certainly without argument; but the counsel, whose leam- 

I- ^ which he thought he could support, abandoned it:"(o) <<The 

last case is B. v. L. Certainly it was not argued, but it is a mo^ positive 
decision; and the counsel was certainly a most experienced advocate, and 
not disposed to abandon tenable points:"(;E?) ^<If the parties were dissatis- 
jfied with the decision in the case cited of B. v. W., they might have ques- 
tioned its propriety in the House of Lords by appeal; but as that deci- 
sion was acquiesced in, when the parties had an opportunity of going to 
the appellant jurisdiction, it has acquired some weight by that circum- 
staQce:"(9) B. v* C. <<was by no means a rash determination. The case 
was argued with all the ability of the bar; and the Chancellor deter- 
mined it upon full consideration :"(r) <<The case of B. v. B. seems to 
have settled the law on this point, it being a resolution given on great 
consideration, in which the Lord Cowper, when of counsel, discouraged 
a writ of error in parliament :(«) And Lord Henley, speaking of a case 
determined by himself, says, — "There was, as I remember, an appeal to 
the House of Lords, which was deserted; and therefore the acquiescence 
of the bar in that judgment is what makes it, after mature consideration, 
a considerable authority with me, though it was a judgment of my 
own."(/) Mr. Justice Buller thus speaks of a body of decisions: — ^« I 
know no reason why these decisions should not be as religiously and as 
sacredly observed, as any judgment, in any time, by any set of men. I 
believe they are founded in good sense, and are adapted to the transac- 
tions, the understanding, the welfare and interest of mankind. Many 
of them have to recommend them a circumstance ordinarily of weight 
in judgment They were determined on facts apparent on the record, 
and writs of error might have been brought upon them; but the reasons 
*iftO 1 ^^ which they were ^founded were so satisfactory, not 
L J only to the parties who were most essentially interested in 

the event, but to the profession, that no writ of errot* ever has been 
brought:"(u) 

13. It is a case affirmed on appeal to the House of Lords: "E. v. E. 
is a very strong case. I have examined the register's book; and it is 

(/) 1 Vm. Jan. 495 ; I 8ch. & Lef. 819 ; (n) 8 Taant 7d7. • 

8 Price, 308. (•) 5 Taunt 167. 

(k) 7 Dora, k, E. 416 ; M'Clel. 192, 193. (p) 5 Taunt 163. 

195,449; 1 Crompt and M. 309 ; 1 Scb. (9) By Lord Kenyon, 7 Dura, and E. 852. 

and Lef. 271. (r) 2 Ves. jun. 301. 

(Q 7 Dnra. and E. 416 ; M'Clet. 195; 1 (t) 2 P. W. 624. 

Grompt and M. 309. (f) 1 Eden, 434. 

(«) 7 Dura, and E. 416. («) 2 Bro. C. C. 885, 
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right, as reported. The decree of Lord Cowper was affirmed; there- 
fore it is a very high authority :"(t;) " T. v. W. is a case of the highest 
authority; especially valuable for the clear and able manner in which 
the argument is put in the judgment of Lord Erskine, who did not de- 
liver his opinion till he had given the fullest deliberation to the question, 
and taken great pains to satisfy his mind. His lordship states his rea- 
sons with his usual distinctness; they are such as to carry complete con- 
viction with them; and at all events they have since received the sanc- 
tion of the House of Lords :"(m^) " I consider S. v. B. to be a case of 
great authority; for, independently of the talents of the persons by 
whom it was argued, it was before all the judges; and Lord Eldon, and 
all the other judges, except Lord Thurlow, concurred in the propriety 
of the decision :''(ar) A. v. V. is " a case of the highest authority, be- 
cause it was originally determined here [Court of Chancery] by Lord 
Macclesfield, and his decree was affirmed by the House of Lords, after 
questions put to all the judges.''(y) 

Similar reasons may augment the Value of Nisi Prius cases. (i) Ac- 
cordingly, the Bench has said:— The case before Lord Chief Justice 
Holt is directly in point; " which, though only a Nisi Prius case, and 
that not an absolute decision, yet was the opinion of a judge, whose 
name gives a sanction to every thing he said."(a) And Abbott, C. J., 
relying on three Nisi Prius cases, observes, — ^^ It is true, ^ i^. «- ^ 
*that all the three were decisions at Nisi Prius, but they L ^ 

were the decisions of a very great judge, and were not afterwards 
brought before the Court:"(6) and, again, — *< The cases of D. v. B. 
and §. V. W., and the case of Sir H. H., were decisions at Nisi Prius, 
but they were the decisions of a very learned judge; they were capable 
of revision; they were not afterwards questioned; and the last of the 
three bears directly upon the question in the present case.*'(c) So Gra- 
ham, B., grounding his opinion on a Nisi Prius commercial case, which 
came before Lord Kenyon, observes on that case, — « Considering what 
able men were counsel upon that occasion, it is not to be supposed for a 
moment, that if that decision could have been at all questioned, it would 
not have been carried further. But all the world acquiesced in it; the 
parties and their counsel acquiesced in it, and the conduct of the parties 
IS a great matter in these mercantile transactions. They see, and Know, 
and understand the language of the Royal Exchange, and the course of 
commercial dealings, and they would therefore, it that decision could 
have been questioned, have carried it further.''((/) Lord Kenyon speaks 
of two Nisi Prius decisions of his own in these terms: — ^** I certainly 
should not rely on tiie cases decided before me at Nisi Prius, but those 
cases have been since recognized in the Court of Common Pleas :"(e) 
<< If the case of S. v. G. had been merely a determination of my own 
at Nisi Prius, I should not have relied upon it at all; but being pressed 

(v) By Sir R. P. Arden, 4 Vei. 883. tioned, 8 Anstr. 701, 15 Vef. 262, and 2 

(v) By Lord Broughanii 1 Rius. and M. Crompt tnd M. 86. 
254. (a) 6 Darn, and E. 428. 

(x) By Alexander, C. B., 3 Younge and (6) 5 Bam. and Cr. 575. 
J. 286. (c) 5 Barn, and Or- 577. 

(y) By Lord CommiMioner Eyre, I Yea. (d) 1 M'Clel. and T. 191. 
jun. 495, 4 Bro. C. G. 8. (e) 7 Durn. and £. 897. 

(s) See, besidea the aathoritiea aftermen* 
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by the plaintiffs' counsel at the trial, I afterwards consulted the other 
judges of this Court [King's Bench J who all concurred in the opinion 
I gave at Guildhall. That case therefore has by that mean acquired an 
authority beyond a mere Nisi Prius deci8ion."(y) 

Lord Kenyon expressing his surprise that, in a cause tried before 
himself, the case came to be reserved for the opinion of the Court in 
r *182 1 ^*^^? adds, " For I have decided the same question repeat- 
L -• edly 'at the sittings, and the propriety of my decision has 

never been canvassed again upon a motion for a new trial."(^) 

The circumstance that an ancient decision has been from time to time 
acted on, stamps it with augmented authority. (A) " Undoubtedly," ob- 
serves Best, C. J., " every respect is due to an ancient decision, when 
from time to time it has been acted upon. Vires acquirii eundo: by 
passing down a series of years, and being from time to time recognized 
by every writer, ancient decisions acquire a degree of authority which 
does not belong to modern decisions; — not for being more consonant 
with justice, but that they have the sanction of time, "(e) 

Lastly, it may be noticed, that certainly a case is strengthened by its 
being cited widi approbation by some text-writer of authority; as by 
Mr. Justice BuUer in his work on the law of Nisi Prius.(j) 



SECTION III. 

OF CIRCUMSTANCES, WHICH. MAT LESSEN THE VALUE OF AN AUTHORITY. 

The authority of a case may be lessened by the following, amongst 

other,(A;) circumstances. 

A case has borne a diminished weight, for these reasons: — 

1. The decision was made without argument:(/) the case was not 

argued, but passed without discussion: (971) 

r •183 1 *^* '^^^ ^**® ^^ decided without much consideration :(n) 
^ -^ 3. It was very shortly argued; in great haste determined; 

and it does not appear to have received all that consideration from the 
Court, which it deserved :(o) 

4. The Court were equally divided,(;?) or were not unanimous/^) in 
opinion: 

(/) 6 Darn, and E. 409. 45 1 , 462. Of the « acknowledged inaccuracy 

If) 1 Bast, 60. of the Court of Ezcheqaer*' in Ireland at a 

(A) 7 Dom. and B. 419. certain period, aee 2 Ball & B. 404, 405, & 

(t) 2 Bing. 301. 1 8ch. & Lef. 396. 

O) 2 Ru88. and M. 166. {I) 2 Glyn & J. 315 ; 4 Sim. 150, 151 ; 1 

{k) 1 Stra. 209; 3 Dam. and E. 130— Rasa. 64. 

132, 496, 618 ; 7 Darn, and E. 743 ; 3 Barn. (m) 9 East, 161—164. 

and Aid. 232; 2 Bam. and Cr. 655; 3 (n) 3 Dam. and E. 131. 

Bam. & Adol. 47 ; 3 Taunt 248 ; 4 Taunt. (o) 3 Bos. and P. 660, 661. 

364; 1 Brod. and B. 207; 2 Brod. and B. {p) Dougl. 328, ed. 1783; 2 Dam. and 

580; 2 Bing. 297—303; 6 Price, 123, 124; E. 140 ; 3 Darn, and E. 631 ; 14 Bast, 621. 

7 Price, 366 ; 13 Price, 168 ; M<Clel. 59 ; 5 (9) 6 Durn. and E. 257 ; Cooper, 267 ; 

Vee. 868 ; 1 Ruaa. & M. 270 ; 2 BaU & B. M«Clel. 632. 
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5. The cause was an amicable one,{r) or heard by con8ent,(«} or not 
opposed :(/) 

6. It is a case, where the decree, or order, was made by consent :(uy 

7. It is a case, where the decision is contrary to a prior decision df 
the same Court, which earlier case was unknown to the counsel by whom 
the latter case was argued, and probably to the Court also:(t;) 

8. It is a case, where a judge, who joined in the decision, had been 
of a different opinion in an earlier case, which was not mentioned when 
the later case was decided :(ti;) 

9. It is a decision, in giving which the Court was misled by a case of 
no weight, but on which it grounded its decision: << As it appears the 
decision in the Court of King's Bench was founded on the authority of 
the case in Fitzherbert; if that case ought to have no weight, then littlfe 
attention is due to the decision founded on such authority :"(:r) 

10. It is a case, in which there was no final judgment: "There was 
no final judgment in R. v. W., which detracts from its authority :"(y) 

*11. It is a case compromised :(;;)" The authority of H.v. ^ ^-g^ -i 
S. is as great as that of a single judge can be, but there was t ^ 

an appeal from the decision, attended by a compromise, which seriously 
affects the case:"(o) 

12. The reasons of the judgment are not disclosed in the report, and 
the case itself is not mentioned in any other book:(6) 

13. « The case is reported in a book, that is very incorrect :'*(c) 

14. " The case is too loosely reported to be relied on:"(d) 

15. "It is a very short and loose report:''(e) 

16. It is a case, the note of which contains some positions entirely 
repugnant to every principle of law:(y) 

17. It is anonymously reported :(^) 

18. It is a circuit case, of which there is no note or report, and which 
has been cited from some imperfect recollection :( A) 

19. It is a case determined by Lord Clarendon, " who, after an ab- 
sence from Courts of justice for many years, was then recently returned 
to this country, and had not been for sometime in habits of business:"(t) 

20. It is a case, with the order made in which the judge, who made 
it, has expressed himself dissatisfied :(j') 

21. It is a case now sub Judice: " Kogers v. Earl(Ar) is no authority, 
being now sub judice J^^ (t) 

The weight of a particular opinion of Chief Justice Vaughan is stated 
to be greatly weakened for these reasons: — " It was upon a motion, 

(r) 7 Dam. and E. 487. See 8 Yomge {e) 3 Atk. 318. 

and J. 623. (tf) 2 Dnrn. tod E. 476 ; 3 Dam. and E. 

(«) 1 KoH. 48, 64 ; 8 Rqm. 87 ; 1 West 261, 263 ; 2 Crompt aod M. 42. 

Caa. T. Hardw. 691. (0) 2 Cox, 30. 

(f) 2 Glyn and J. 366. (/) 7 Dura, and E. 269. 

(tt) 3 Ve8.713; 1 Rosa. 48 ; 3Rvai.87. (^) 3 Darn, and E. 130, 261; 1 East, 

(«) 2 Brod. and B. 693, 594 ; 7 Priee, 216. 

608. (A) I Burr. 143, 145, 146 ; 1 Kenjoo, 

(w) 9 East, 161—164. 436. 

Ix) 2 Bing. 292, 297—308. (») 6 Dam. and E. 384. See also 5 Rusi* 

(y) 1 Tom. and R. 280. 248* 

(x) Scott ▼. Tyler, 2 Bio. C. C. 489, (/) 2 Sim. 40. 

dted 7 Ves. 169. (ib) 1 Dick. 294. 

(a) 1 Tarn, and R. 226, 280. (/) l Dick. 304. 

\h) 3 Dam. and E. 316. 

y2 
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r *185 1 ^^^^^^ much consideration; another judge of the *Court 
*- ^ declared himself of a contrary judgment, and the other two 

declared no opinion at all on the question; so that it comes only to the 
opinion of a single judge against another, and all this upon* a point not 
properly in the cause." (wi) 

Circumstances may sometimes render a case in the House of Lords 
to be not of much weight Thus, Peacock v. Spooner(n) " has under- 
gone considerable observation," the judges, whose opinions were taken 
by the House, being six against two, ^< so that it was a judgment, con- 
trary to the opinion of a great majority of the judges:" it was a deter- 
mination, << with great variety of opinion among the judges, and no peer 
in the House was of the profession of the law:"(o) "it has always ap- 
peared to all judees as a very strohg determination."(/j) In St John 
V. The Bishop of Winchester, the Court of Common Pleas, " after a 
week's consideration," made a unanimous decision, and on a writ of 
error the Court of King's Bench unanimously reversed it Upon which 
reversal, a writ of error was brought in Parliament, when Smythe, C. 
B., concurred with the Court of King's Bench, and the other barons 
with the Court of Common Pleas, which latter opinion (of the Court of 
Common Pleas) was also strongly supported in argument by Lord Aps- 
ley, chancellor, and Lord Camden, the only law lords in the House. 
However, the question was carried without a division, to affirm the 
judgment of the Court of King's Bench; A day or two after which a 
motion was made to re-hear the cause, it being alleged that the majority 
of the lords present were clearly for reversing that judgment, though 
by a surprise, they did not divide the House. But the fact being not 
clearly ascertained, and also for the danger of such a precedent, the mo- 
tion was withdrawn by consent. (9) On this case the Court of Common 
r *186 1 ^^^^f composed of different judsres, has observed, *that, by 
L -• reason of me circumstances detailed, " the authority of that 

case was not of much weight" (r) Lord Loughborough, speaking of a 
decision by the House of Lords, expresses an opinion that it was not 
entitled to much consideration, because " upon the journals of the House 
of Lords it appears, no one was present upon that occasion, who could 
know much of the matter: it was not determined by lawyers; and Lord 
Harcourt speaks of it certainly as not such a decision as he would fol- 
low; and one or two other judges have not treated it with much re- 
spect"(*) Also, Sir R. P. Arden on citing Savage v. Humble, decided 
by the House of Lords,(/) and mentioning particular facts in the case, 
observed, — " If these were the grounds, on which the House of Lords 
proceeded, I must dissent from their judgment;" and he added, " There 
was no lawyer at that time in the House (unless perhaps Lord Somers,) 
and the case was much embarrassed by circumstances."(ti) 

(m) 2 Atk. 668 ; 2 Stra. 1060. (r) 3 Taunt 32i. 

(«) 2 Vera. 43, 195, 2 Freem. 114. (») 5 V^g. 566. 

(0) 2 Yes. sen. 237, 660; 1 Madd. 483, (0 3 Bro. P. C, ed. Toml. 5; Humble 

484. V. Bill, S. C, 2 Yern. 444; cited 2 P. W. 

(» 2 Edeu, 204. 148, and 17 Yea. 160, 161. 

(9) 2 W. Bl. 930, 933, Cowp. 94; Hill (u) 4 Bro. C. C. 137. 
▼. 8U John, S. C, 3 Bro. P. C, ed. Toml. 
875. 
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•CHAPTER XIX. [ "IS? ] 

OP CERTAIN DUTIES OP A JUDGE, OR COURT. 

Mant duties of a jud^, or court, h^ve already been generally, or in 
particular, mentioned. Some that were named in the introductory 
chapter, and remain for separate notice, are the following duties relative 
to a suit: — the duties, namely, to hear the arguments of counsel; to con- 
tend with difficulties presented by the subject of the suit, or by authori- 
ties; to deliberate witli a single and unbiassed mind on the judgment to 
be given; to look forward to the consequences of the judgment con- 
templated. These duties are comprehended in the subjects of the dif- 
ferent sections of the present chapter. Difficulty, it is observable, is a 
chief occasion of most of the same duties; difficulty, generally speaking, 
springing from want of information, from discordancy of auUiorities, or 
from incorrectness or discprdaiicy of reports. Difficulty, besides, often 
attends the interpretation of an instrument, and, especially, of Wills. 



Sect. I. Of certain Facts illustrative of Difficulty. 
II. 0/ Difficulty in interpreting Instruments. 

III. Of gaining Information from an Officer of a Court; 

from Civilians; and from Merchants. 

IV. Of learning the whole Truth of a Case reported. 
V. Of hearing Arguments of Counsel. 

VI. Of obtaining the Opinion of another Judge, or Court. 
VII. Of avoiding Bias. 
VIII. Of postponing the Delivery of Judgment. 

IX. Of looking forward to the Consequences of the Judg- 
ment. 



•SECTION I. I *188 ] 

OF CERTAIN FACTS ILLUSTRATIVE OF BIFFICULTT* 

Some idea of the frequency of difficulties, and of the magnitude of 
many of them, may be gathered from the following facts: — 

1. Instances, in which a judge has entertained doubts on a question, 
are too common to bear enumeration. Lord Eldon had doubts upon a 
will for twenty years.(a) And on Lord Eldon's doubts, Richards, C. 
B., has made this observation, — *« Very long experience in the Court of 
Chancery has taught me the value of the Lord Chancellor's doubts on 
all occasions.'*(6) 

2. A judge's opinion has been changed << after mature considera- 

(a) Earl of Radnor y. Shafto, 11 Vaa. (6) 10 Price, 111. 
463. 
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tion:''(c) a change, which is not unfrequent(^ In a case on a will, 
Sir R. P. Arden changed his opinion more than once: <^ I think the case 
so very doubtful, that I must consider farther. I have changed my 
opinion more than once."(€) 

r *189 1 ^' Very generally, authorities are conflicting. Sometimes, 
*- ^ *two cases are " in direct opposition to each other,''(y) 

« directly contradictory ;"(^) and often many authorities are hardly, if 
at all, reconcileable,(A) or are, in some degree, contradictory. (i) 

4. Expressions of difficulty caused by the state of authorities, oi* by 
some other circumstance, are frequent on the bench.(y) These, or the 
like,(A;) expressions are of repeated occurrence: — ^^The decisions run 
very near to each other, and are hardly reconcileable:"(/) **It is impos- 
sible to reconcile the authorities, or range them under one sensible, 
plain, general rule:'^(w) « The authorities stand so well ranged, that the 
Court would not appear to act too boldly, which ever side of the pro- 
position they should adopt:"(n) << I have had great difficulty. I confess 
that I cannot reconcile the opinion I have formed with all the authorities 
on the subject, which are to be found in the books; nor can I reconcile 
those authorities with one another :''(o} ^^ I find it impossible to recon- 
cile the various decisions. . . . To go through each case, and to 
extract the principle from it, would be a work of some difficulty, if not 
impossibility :"(/i) «I have looked through the case of M. v. W., and 
all the cases to which, in delivering that judgment, my attention was 
drawn; a judgment which was the result of a very anxious endeavour 
to examine every authority upon the subject; and with all these cases I 
find myself under circumstances very trying to a judge; as the task of 
deducing from them what is the true principle is greater than I have 
abilities well to execute."(^) 

r *190 1 *Some practical remarks relative to conflicting, and other, 
^ ^ cases may properly, it may be considered, be here intro- 

duced. 

When in a present case ^< there are authorities both ways,'^ as the pre- 
cedents are not uniform, it may be a duty to consider the present case 
according to some general rule. Thus, in a cause where the question 
was, '^ whether, when an administration is granted to two, and one dies, 
the administration shall cease and be void, or whether it shall survive to 
the other who is still living,*' Lord Talbot observed, — ^^ There are au- 
thorities both ways in the present case, viz. that of A. v. B., where it 
was held by the Lord Cowper, that an administration would survive; 
and that of B. v. B., where the contrary was determined in the Eccle- 
siastical Court As therefore the precedents are not uniform, we must 

(c) 1 Lord Raym. 616. 647, 651 ; 2 Ra88. and M. 135; 1 Sim. and 

(d) Spencer ▼. Bullock, 2 Ves. jun. 689 ; St. 177. 

Stenhouse y. Mitchell, 1 1 Ves. 362 ; Ex parte (k) 16 East, 886 ; 4 Bam. and Adol. 220 , 

NoHe, 2 Glyn and J. 307, 808. 222, 223 ; 6 Ves. 332 ; 1 Sim. and St 177. 

(e) Mileon v. Awdry, 6 Yes. 466. (/) 3 Barn, and AdoL 418. 
(/) 1 Ves. jun. 495 ; Cas. T. Talb. 128. (m) 3 Yes. 95. 

ig) 3 Bro. C. C. 597. (n) Ibid, 98. 

(A) 3 Barn, and Adol. 418 ; 3 Yea. 96 ; (o) 1 Rata. 404. 
6 Yes. 332 ; 1 Yes. and B. 491, 492 ; 1 (/>) 1 Tonnge, 77. 
Russ. 404; 1 Tounge, 77. (9) By Lord Eldon» I Yes. and B. 491. 

(1) 1 Sim. and St 177. See alao 492. 

O) Cowp. 718; 2 H. Bl. 601 ; 8 Bing. ^ 
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consider this case according to the general rules of survivorship; which 
seem to be pretty much the same both by the common and civil law."(r) 
So in a modern oase it is said by Alexander, C. B. : — ^^ I find it impos- 
sible to reconcile the various decisions. The safer course, therefore, is, 
to follow what has been laid down as a clear general rule, than to attend 
to each particular case. To go through each case, and to extract the 

Erinciple from it, would be a work of some diflSculty, if not impossi- 
ility ; whilst the present case, as it appears to me, may easily be decided 
on the plain general ground."(*) 

Sometimes when it is required to extract a principle from cases diffi- 
cult to be reconciled, it is hardly practicable to discover it(/) Where 
there exists a known principle, it is, under many circumstances, the 
most fit ground of decision. The following opinions delivered on the 
bench are express to this purpose:(t*)—" Without minutely examining 
all the cases, or saying whether I do or do not agree with them, it is 
sufficient for me to abide by the principle established by them; the prin- 
ciple is the thing which we are to extract from cases, and to p »jgj •. 
*apply it in the decision of other cases:"(t;) " With respect ^ •* 

to the cases which have been cited, it is to be observed, that when a 
general principle for the construction of an instrument is once laid 
down, the Court will not be restrained from making their own applica- 
tion of that principle, because there are cases in which it may have been 
applied in a different manner. The principle being once acknowledged, 
the only difficulty consists in making the most accurate application of 
it:"(tt7) " There are great authorities and opinions both ways, and we 
are therefore at liberty to decide upon principles:*'(a:) " When this ap- 
peal was argued, I thought the question depended so much upon the 
general doctrine of legal and equitable assets, that I desired time to look 
into the cases, to see what general rules had been established upon that 
subject; for all doubtful points are decided by an application of general 
principles to the particular case:''(y) << If authority be doubtful, we must 
recur to principle:"(jr) " It must be admitted, that the two cases of H. 
V. 6., and H. v. D., cannot be reconciled; and between the conflicting 
opinions of Lord Hardwicke, recourse must be had to principle and an- 

A case, which is the ground of a decision, sometimes makes this de- 
cision consistent with other authorities. Accordingly, Lawrence, J., 
concurring in the decision of the rest of the Court, says, — " The only 
case, that at first weighed with me against this decision, is that in 2 
Modern; but the case in the Year Books, on which that case proceeded, 
. explains it, and makes it consistent with all the other authorities." (ft) 

5. A common wish of a judge is, that a case be decided in the House 
of Lords. (c) And he often puts it into the course *to go to p *iqo i 
the House of Lords. (c?) In a case on a will, and in which '- "* ■■ 

Lord Eldon affirmed a decree of Lord Rosslyn, Lord Eldon concluded 

(r) Cm. T. Talb. 127, 128. (x) By Beit, J., 2 Brod. and B., 506. 

(«) 1 Yonnge, 77. (a) By Sir J. Leach, 5 Medd. 410. 

0) 1 Ves. and B. 491, 492. (b) 6 Darn, and E. 487. 

(u) Bee alio 2 Brod. and B. 681. (c) 1 Eden, 414; 1 Rusa. and M. 276, 

(v) By Lord Kenyon, 7 Dnm. and E. 148. 483. See alio 2 Jac and W. 4A0--452, and 

. (w) By Lord Eldon, 2 Boa, and P. 24. 2 Swanat. 470. 

(x) By Heath, J., 2 Boa. and P. 874. (d) Beard t. Weatcott, 1 Tom. and R. 

(y) By Lord Camdeo* 1 Bro. C. C. 138, n. 25. See 2 Jac and W. 450. 



114 BAM ON ItSeAL JUDdlCEirT. 



his judgment by saying, — <* Upon the whole, it is better for me to affirm 
the decree; not, as being satisfied with the principle of it, but, as I can- 
not make a decree, with which I should be better satisfied. That will 
put it into the course to go to the House of Lords; where the opinion 
of the twelve judges may be taken upon the construction of the will.''(e) 
A case of great difficulty was, Giles v. Grover, and in this case in the 
Exchequer Chamber, Abbott, C. J., said, — ^^ The question in this case is 
one which has agitated the Courts of Westminster Hall for a great many 
years; it is a question as to the priority of an extent at the suit of the 
Crown over an execution at the suit of a subject, the extent not having 
been tested until the sherifi* had taken possession under the fieri facias 
upon the subject's execution. Upon this question there has been a dif- 
ference of opinion in the Courts of Westminster Hall; the Court of 
King's Bench in one case, and the Court of Common Pleas in two cases, 
having decided that the extent, under such circumstances, was not en- 
titled to priority over an execution at the suit of a subject The Court 
of Exchequer has uniformly decided the other way, viz., that the extent 
was entitled to priority; and one of these decisions is, in point of fact, 
later than those of the other Courts. The question therefore becomes 
one of great difficulty, and your Lordship will not be surprised to hear 
that the Lord Chief Justice of the Common Pleas and myself, having 
heard the case argued, and considered it very maturely, have not been 
able to come to a decision upon the subject, and to a»*ee as to what ad- 
vice we should ofier to your Lordship. Having therefore communicated 
the result of our deliberations, it remains for the Court to dispose of the 
ease as it may think proper." Lord Lyndhurst then said, — *^ Under 
r *193 1 circumstances of this *case, there having been this dif- 
'- ^ ference of opinion between the Courts of King's Bench, and 

Common Pleas, and Exchequer, and the two learned Chief Justices not 
being able to agree in any decision upon the question, although I have 
an opinion upon the subject, the best and most proper course, in my 
judgment, to dispose of it, in order that it may be formally decided by 
the Court of the last resort, will be, to affirm the judgment, that there 
may be an appeal to the House of Lords."(/) 

6. Difi*erent judgments, or opinions, delivered in the same cause by 
judges of the same Court, or of difierent Courts, or in the same cause by 
difierent Courts, and the frequency of these opposing judgments, or 
opinions, are conclusive proof of great difficulty, with which the judges 
have often to contend in constructing their judgments. Judges' differ- 
ence of opinion may be,^-on the power of modern practice, as of plead- 
ing, to alter the law contained in ancient authorities :(^) on the point, 
whether a pailicular question is now open to argument; <' whether it be 
too late to consider that question, or not:"(A) on the weight of a par- 
ticular dictum:(t) on the application of a maxim:(y) on the meaning 
and application of a maxim:(A) on the value of a decision:(/) on the 

(je) Stuart v. Maiqaii of Bate, 11 Yes. (t) Steel t. Houghton, 1 H. Bl. 53,54, 

667. 69, 68; Brisbftoe ▼. Decree, 5 Teant. 153, 

(/) I YeuDge end J. 348. 159. 16S — 4 Bligh New Rep. 848. 

(g) Reed t. Biookmao, 3 Darn, end E. (j) 5 Tennt. 160, 16S. 
151. {h) Deene t. Cleytoo, 7 Teont 498, 499, 

(A) Good Y. Elliott, 8 Darn, end E. 693, 507, 520, 521, 582, 629, 584. 
697, 702. (/) 5 Teant. 157, 158, 168. 
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question whether a case cited is distin|;ui8hable from the present case^ or 
is an express, or a ^^ most positive decision/' or a <' direct decision upon 
the point:"(m) on the existence of a common law right: in other words, 
on ihe question, whether the common law sustains a particular right 
claimed ;(n) on the intention in a will:(o) on *the intention p «. g. ^ 
in a deed, as a ]ease:(/7) on the validity of a particular lease I ^ 

made under a power: (7) on the Question, whether a particular will can 
be deemed to be an execution ot a power :(r) on the force, which the 
law may cede to the express agreement of parties to an instrument, as a 
bond:(j) on the point, whether the particular case is distinguishable from 
a former decided case.(/) 

In instances too numerous to be here enrolled, one dissentient voice 
has accompanied a judgment which a Court has delivered. Often a 
Court compassed of four judges has been in opinion equally divided. (i/) 

Some singular differences of opinion are found; as particularly, — in 
two cases on the interpretation of different wills :(t;) in a case, where, 
on a motion for a new trial, the twelve judges were equally divided, the 
division beine, for a new trial two judges of each Court, and against it 
two judges of each Court:(uj) in cases, where several judges have con- 
curred in an opinion contrary to the opinion of another judge,(and have 
differed from one another in the reasons of the opinion, in which they 
concurred :(:r) and in a case, where, on a writ of error irom the Common 
Pleas, the judgment there given was affirmed in the King's Bench, but 
the judgment of this Court was, on the motion of Lord Thurlow, re- 
versed in the *House of Lords, the division being nineteen ^ ^iqrt 1 
against eighteen lords, (y) ^ -I 

Instances of different judgments of judges of the same Court are 
found in, besides the cases of different judgments before referred to, the 
cases here named in the margin.(2) And in addition to such instances 
of different judgments of judges of the same Court, the reader may 
here be referred to several instances— of different judgments of judges 
of different Courts :(a} of different judgments of two Courts of Law, 

(m) Ibid. Booth, 10 Barn, and Cr. 703; Deane v. 

(») Steel V. Honghton, 1 H. Bl. 52—63 ; Ckyton, 7 Taont. 489, 1 Moore, 203, cited 

Blondell V. Catterall, 6 Barn, and Aid. 274— 4 Bing. 642, 643, 646; Scales ▼. Jacob, 8 

316. Bing. 63d, 1 1 Moore, 553 ; Strotber y. Barr, 

(0) Benn ▼. MeUor, or Moor, 5 Dam. and 5 Bing. 136, 2 Moore and P. 207. 

E. 568, 6 Dam. and £. 175, 1 Boe. and P. (v) Philips ▼. Philips, 1 P. W. 40 ; Doe 

558, 8 Anstr. 781. t. Perratt, 10 Bing. 198. 

(p) Clifton V. Genard, 1 Bos. and P. 522, (w) Rex t. Bennetl, 1 Stra. 105. 

7 Dora, and E. 676. (x) Ashby ▼. White, 2 Lord Itajm. 938, 

(q) Doe V. Smith, 5 Manle and 8. 467, 1 950, 6 Mod. 50; Ratclifie's case, 1 Stra. 267, 

Brod. and B. 97, 2 Brod. and B. 47?. 268. 

(r) Doe, or Denn, t. Roake, 2 Bing. 479, (y) Bishop of London t. Ffytche, 1 East^ 

10 Moore, 113, 5 Bam. and Cr. 720,8 496, CunniDgham's Law of Simony, 52. 

DowL and Ryl. 514. (z) Regina ▼. Paty, 2 Lord Raym. 1105 ; 

(«) Cage V. Acton, 1 Lord Raym. 515, 12 Millar ▼. Taylor, 4 Barr. 2303, 2395 ; Pasley 

Mod. 288, 1 Salk. 325 ; cited 5 Dam. and £. y. Freeman, 3 Dura, and E. 51 ; Goodtitle 

384—387. y. Otway, 1 Boa. and P. 576; Beale y. 

(t) The King y. Oseett-cnm-Gawthorpe, 4 Thompson, 8 Boa. and P. 405 ; Hoaghton 

Bam. and Add 222, 223, 1 Nev. and Man. y. Matthews, ibid, 485 ; Noise y. Craig, % 

21. Bos. and P. New Rep. 148. 

(11) Griffith y. Harrison, 4 Dam. and E. (a) Doe y. Child, 1 Boe. A P. New Rep. 

787 ; Laogber y. Pointer, 5 Barn, and Cr. 835 ; Driver y. Frank, 8 Taunt 468, 2 

547, 8 DowL and RyL 566 « Norman y. Moore, 5J9, 6 Price, 41; Giles y. Groyer, 1 
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which, on a case sent to each of them from the Court of Chancery, 
have returned conflicting certificates :( A) of di£ferent judgments of two 
Courts of Law, on a case in error:(c) of difierent judgments in a cause 
in equity re-heard :(ci?) of difierent judgments on appeal to the Lord 
Chancellor from the Master of the Rolls,(c) or Vice-Chancellor: (y*) 
r *196 1 ^^^ ^^ "difierent judgments of the House of Lords, and 
^ -^ a Court of Law,(g') or Equity.(A) 



SECTION II. 

OF DIFFICULTr IN INTERPRETING INSTRUMENTS. 

Subjects of a suit which frequently occasion difficulty are, instru* 
ments of which an interpretation is required; as a lease,(2) lease, under 
a power,(y) conveyance,(A?) settlement,(/) bond or agreement on mar- 
riage.(m) But an instrument, which is the most common subject of a 
suit, and which, when required to be construed, causes the most consid- 
erable difficulty, is, a will. 

Lord Henley, giving judgment in the Court of Chancery, makes an 
observation, remarkable as much for its truth as for its severity: — " It is 
the fate of all Courts of justice upon wills, it is the peculiar destiny of 
this Court in contracts, wills, and trusts, to be the authorized interpret- 
ers of nonsense, and to find the meaning of persons that had no mean- 
ing at all, 

exfumo dare lucem^ 
ut spedosa dehinc miracula promat.^ 

Yoange & J. 232 ; 9 Bing. 128, 2 Moore & (^) Ashby ▼. White, 2 Lord Raym. 938, 

8. 197; Garland v. Carlisle, 2 Grompt. & 958, 6 Mod. 45, 1 Salk. 19; Denn ▼. Moor, 

M. 31. 1 Bob. & P. 658, 2 Bos. & P. 247 ; Bishop 

{b) Beard v. Westcott, 6 Taunt. 893, 6 of London ▼. Ffytche, 1 East, 487, 496, 

Barn. & Aid. 801, 1 Tarn. & R. 25. And Cunningham's Law of Simony, 62; Doe t. 

see Oore t. Gore, 2 P. W. 28, 64, 65. Jesson, 6 Maule & S. 96, 2 Bligh, 1; Doe v. 

(e) St. John v. Bishop of Winchester, 2 Smith, 1 Brod. & B. 97, 3 Moore, 339, 2 

W. Bl. 930, Cowp. 94 ; Denn v. Mellor, 5 Brod. & B. 473, 5 Moore, 332 ; Rowe t. 

Dum. & E. 558; Doe v. Moore, S. C, 6 Young, 2 Brod. & B. 166 ; Rennell ▼. Bish- 

Durn. it, E. 175; Denn ▼. Moore, S. C, 1 op of Lincoln, 7 Bam. ic Cr. 113, 9 Dowl. 

Bos. and P. 558, 3 Anstr. 781 ; Clifton ▼. & Ryl. 810 ; Mirehonse v. Rennell, S. C, 8 

Gerrard, 1 Bos. &; P. 522, 7 Dum. & E. Bing. 490, 1 Moore & 8, 683 ; Fletcher t. 

676; Doe ▼. Smith, 5 Maule & S. 467, 1 Lord Sondes, 3 Bing. 501. 

Brod. & B. 97, 3 Moore, 339 ; Doe y. Roake, {h) De Gols ▼. Ward, Cas. T. Talb. 243 ; 

2 Bing. 497 ; Denn ▼. Roake, S. C, 5 Barn. Lord BeauUeu v. Lord Cardigan, Ambl. 633, 

& CJr. 720, 8 Dowl. and Ryl. 514 ; Rennell 3 Bro. P« C, ed. Toml. 277, cited 5 Ves. 483. 

▼. Bishop of Lincoln, 3 Bing. 223, 1 1 Moore, (t) Love v. Pares, 13 East, 80. 

139, 7 Barn. & Cr. 113, 9 Dowl. & Ryl. {j) Doe dem. Earl of Jersey v. Smith, 1 

810 ; Balme ▼. Button, 2 Crompt. ic J. 19, Brod. & B. 97, 2 Brod. & B. 473, 3 Moore, 

1 Crompt & M. 262. 339, 5 Moore, 332. 

(d) Philips V. Philips,! P. W. 84, 41; (*•) Ear! of Cardigan v. Armitage, 2 Bam. 

Luders ▼. Anstey, 4 Ves. 601, 5 Vee. 213. dc Cr. 197, 3 Dowl. & Ryl. 414. 

(<?) Philips V. Philips, 1 P. W. 40 ; Hervey (J) Marquis Cholmondeley y. Lord Clin- 

▼. Atton, 1 West Cas. T. Hardw. 379, 414, ton, 2 Meriv. 171, 2 Bam. & Aid. 625, 2 

437, 1 Atk. 361, Cas. T. Talb. 212 ; Brom- Jac. & W. 1. 

ley ▼. Holland, 6 Yes. 610, 7 Yes. 3 ; Mills (m) Prebble t. Boghurst, 1 Swanst. 309, 

▼. Farmer, 1 Meriv. 55. 1 Wils. 156 ; Franks y. Martin, 1 Eden, 309. 

(/) Turner t. Hartey, Jacob, 169. 
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A creative power is required to bring light out of darkness, ^ «i q7 i 
*and sound or specious determinations from unintelligible *- ^ 

instruments.''(n) 

The interpretation of a will is governed by certain general rules. 
The chief of these rules are contained in the following passage, in which 
several of them are collected, and in few words expressed, by Sir R, 
P. Arden. This learned judge states: — ^^ The intention is to be collect- 
ed from the whole will taken together. Every word is to have its ef- 
fect Every word is to be taken according to the natural and common 
import; and if words of art are used, they are to be construed accord 
ing to the technical sense, unless upon the whole will it is plain the tes 
tator did not so intend. The Court are bound to carry the will into 
effect, provided it is consistent with the rules of law. Another rule 
must be added; that if the Court can see a general intention consistent 
with the rules of law, but the testator has attempted to carnr that into 
e£fect in a way, that is not permitted, the Court is to give efiect to the 
general intention, though the particular mode shall fail.''(o) 

The following facts supply ample proof of difficulty in construing 
wills: — 

It is not uncommon to hear it said on the Bench, that a will is an ex- 
traordinary will ;(./?) or a very dark and intricate will;(^) or that it is 
inaccurately penned ;(r) or is oddly expressed,(^) or very oddly word- 
ed ;(/) or is penned in an obscure and blundering manner.(i/) 

The wiHs, on which the Bench made the following remarks, strong as 
those remarks are, are by no means solitary instances of the difficulties, 
which encompass the interpretation of wills: — ** The will, upon which 
this suit arises, is almost incomprehensible, and perfectly inconsistent 
with itself:"(t;) "This is *one of the most difficult ques- p <^-Qg ^ 
tions that can occur; the construction of words, to which *■ J 

it is hardly possible to give any construction, which will not in- 
volve something like absurdity; and it is impossible to put any con- 
struction upon them, which will not under certain circumstances be con- 
trary to the testator's intention :'*(«;) "I have, in the best manner I 
could, considered the will; but, of all the wills ever under my consi- 
deration, it is in many parts the most inconsistent, repugnant, and the 
most difficult to make common sense of, that I ever met with, all the 
questions being occasioned by the strange inconsistent penning :''(j?) 
" The testator, holding the will in his hand, stated what in his judgment 
was its effect; not indeed with any great accuracy, for, to do justice to 
the testator, it was out of the power of any man living or dead, to state 
accurately what was the efiect of the will:"(y) "In this case the at- 
tention of the Court has been directed to a will, perhaps the most con- 
fused in its terms and provisions of any ever submitted for judicial de- 
cision. It consists of unfinished sentences; of words put together without 
regard to grammar or the ordinary rules of language; and of bequests 
and dispositions, which appear so contradictory and unintelligible, as to 

(n) 2 E<]en» i. (0 5 Ves. 308- 

(o) 4 Yes. 329. (u) I Vet. sen. 170. 

^) 4 Vet. 847. (v) 5 Vet. 246. 

ig) I Vet. ten. 22. (») 6 Vet. 466. 

(r) 1 Atk. 437. (x) 2 Vet. ten. 278. 

(«) I Vet. ten. 168. (y) 1 Turn, uid R. 69. 

Vol. IX.— Z 
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render it almost impossible to put upon it any reasonable or consistent 
construction.'*(2:) 

A striking illustration of difficulty of this kind accompanies the fol- 
lowing observations, which occur in a judgment given by Lord Kenyon. 
"After an anxious endeavour/' says that learned lord, " to discover the 
intention of a testator, it frequently happens that we can only conjec- 
ture what his intention was; and sometimes there is scarcely enough to 
form even a conjecture. Formerly, Sir J. B. made his own will; and 
dt the close of it he said, that he had disposed of his estate in so clear a 
manner, that he thought it impossible for any lawyer to doubt about it 
r *1Q0 1 ^^^^ ^^^^ ^** afterwards contested; and it *came before 
t- -I Lord Hardwicke, who said, that he was so utterly at a loss 

to conceive what was the real intention of the testator, that he wished 
he could find some ground on which to form a conjecture. So in the 
case of R. v. S., Lord Mansfield, whose mind was as equal to the ex- 
planation of difficult points, as that of any lawyer who ever sat in West- 
minster Hall, admitted the difficulty of deciding questions of this 
kind."(a) 

In several instances, a disposition in a will has been so deeply involv- 
ed in obscurity, that the Court has been wholly unable to discover the 
testator's meaning. And the disposition has, in consequence, been void 
for uncertainty. In cases, where this has happened, the Court has said, 
— ** This case has stood over longer than we should have permitted, in 
hopes that upon consideration we might be able to put a construction 
upon the will, consistent with some probable intention of the testator. 
But after very full and repeated consideration, we are not able, with 
any rational certainty, to discover what he meant:" (A) " The case is 
one of considerable difficulty, created chiefly by the very singular lan- 
guage of the will. The will is that of a person far advanced in years; and 
it would perhaps be impossible to find a more senseless and absurd collec- 
tion of words, than occurs in that pait of it, which relates to the legacy 
in question.''(c) On the same ground of uncertainty, the whole of a 
will is sometimes void ;(£^) as in a case, where the Court observed^ — 
"This instrument presents ambiguity of every kind; uncertainty both 
in the subject and in the objects of the bequest: who are to take, and 
what is to be taken. The Court cannot insert or transpose words, for 
the purpose of giving a meaning to instruments, which have none."(c) 

An important matter, relative to ihe interpretation of wills, remains 

r *200 1 to '^® "^6°t*<^°®^' This is, the inquiry which, in most *in- 
L -* stances, it is needful to make, whether the interpretation, 

already put on another will, binds the Court to a particular construc- 
tion.(/) 

In a suit on a will, the chief guide in its construction is, the testator's 
intention, the polar star, as it has been called,(^) for the direction of the 
Court That guide is however subject to a power, which much con- 

(r) 5 Russ. 136. Keb. 719; Mason ▼. Robinion, 2 Sim. and 

(a) 9 Durn. and E. 502. St. 296. 

(6) Doe ▼. Joinville, 3 East, 175. (e) Mohun ▼. Mohun, 1 Swanst 201, 1 

(c) Attorney General ▼. Sibthorpe, 2 Rnss. J. Wils. 151. 
and M. 1 15. (/) 1 Stra. 36 ; 2 Bam. and Adol. 692. 

{d) Bowman v. Milbanke, 1 Lev. 180, 1 {^S 2 Borr. 1112; 2 East, 42; I Madd. 

439. 
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trols it; namely, the maxim stare decisis :{h) by the force of which, if 
decision has affixed to certain words, or kinds of disposition, a particu- 
lar construction, this construction must prevail in the interpretation of a 
similar will,(2) although the effect may be, wholly to defeat the testator's 
intention.{j) 

This doctrine is luminously expressed by Lord Chancellor Cowper 
in a case, where he had occasion to put it in practice. He there says: — 
^^ If the manifest intent of the testator, expounded by natural reason, 
without regard to legal resolutions, were to govern in this case, I should 
think it would hardly admit of a question. But since there is an artificial 
reason in the law, which sometimes stands as opposed to natural (which 
is right) reason, and is founded upon the opinions and resolutions of 
judges, and that taken and allowed to be law; the Courts both of Law 
and Equity ought to submit to them, when they are fully examined and 
found to be thus settled; because otherwise the law would be an uncertain, 
undetermined rule, and lawyers would not know how to advise their 
clients. I shall therefore inquire how far this Court [Chancery] is hin- 
dered in the present case by the fixed rules of law, from pursuing the 
plain intent of the testator." (Ar) 

On the same subject, it is an observation of Lord Tentcrden:— ^ It 
sometimes happens, that the language of one will is so nearly like that 
of another, as to make a decision upon the first a plain authority to go- 
vern the second; but this does not ''always happen; and p *or\\ i 
very small changes of language have often led to a difference ^ ^ 

of interpretation."(/) 



SECTION III. 

OF GAINING INFORMATION FROM AN OFFICER OF A COURT; FROM CIVI- 
LIANS; AND FROM MERCHANTS. 

1. A HABIT of the Court of Chancery is, to require information, re- 
lative to the practice of the Court, from its officers, the Masters, the Re- 
gistrar,(m) the Six Clerks,(n) and Clerks in Court; as, — where, on a 
question << of a good deal of consequence,'' Lord Loughborough desired 
to " talk to some of the masters upon it,'' and accordingly made inquiry 
into the practice in the Masters' Office ;(o) and where Sir J. Leach, to 
learn the practice of the masters upon a particular subject, directed a 
question thereon to be submitted to them, in reply to which, a certificate 
was returned, signed by nine of the masters ;(/?) and instances in which 
the registrar has furnished the Court with cases ;(y) as where Sir J. 
Leach put off his decision upon a motion, ^^ until he had consulted the 
registrar," whereupon his honour was furnished by the registrar with 

(A) 8 Dnrn. and E. 68. (m) 1 Sim. and St 349, 483 ; 2 Sim. and 

(i) 2 Barn, and Adol. 692. St 226 ; 2 Sim. 86 ; 1 Mylne and K. 246. 

O) Cowp. 306, 669 ; Dongl. 784,4th ed. ; (n) 1 Sim. and St. 448. 

8 Dora, and £.502; 1 Torn, and R. 818, (o) 2yeB.j«n. 718,719. 

314. Ip) 1 Sim. and St 272, 278, 

(Jb) 1 Stra. 86. \q) 2 Madd. 186. 

\l) 2 Barn, and AdoL 692. 
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two cases on the subject;(r) and the further instance, in which the same 
learned judge referred it to the six clerks to certify, what wa^ the prac- 
tice on the point in question, and accordingly caused a question as to 
the practice to be addressed to the six clerks, who thereupon returned 
their certificate ;(^) and a case where Lord Hardwicke delivered his 
opinion, " after heaving several of the Clerks in Courf (/J 
r *209 1 *^' ^" a cause on a ransom bill, the Court wished the case 
L "* -* to be spoken to by civilians. Lord Mansfield saying, " We 

can have no light from our own law.'' On a subsequent day, Sie case 
was accordingly so argued. (u) In Cawthorne v. Chali6, Sir J. Leach, 
on a question of taking out letters of administration to J. C, ordered 
the case to stand over, in order that the opinion of a civilian might be 
obtained, whether the plaintiff was or was not entitled to procure an 
administration to the estate of J. C,(v) And in Fowler v. Richai*ds, the 
same learned judge, on a question relative to representation under pro- 
bates, directed that the cause should stand over, in order that the opi- 
nion of a civilian might be taken, and that inquiry might be made as to 
the practice and doctrine of the Ecclesiastical Courts on the subject (u;) 
In a further case, a question arising on the admissibility of evidence to 
explain a testator's meaning with regard to certain legacies, Sir J. Leach 
inquired,*— ^< What is the rule of the Ecclesiastical Court in these cases?" 
And his honor proceeded to say, — ^< On a question as to a legacy, I 
should think it right to follow the rules, by which they are ffuided in 
the reception of evidence. In general, they resort to the rule of the 
civil law, but not in all cases. If this case would bear the expense, I 
should have wished to hear it argued by some civilians. Let a case be 
stated for the opinion of two civilians." A case was accordingly so 
stated.(a;} 

3. A case before Lord Hardwicke, '< being of a matter of great con- 
sequence in trade," his lordship, after argument at the bar, adjourned 
the cause to a particular day, and desired the four merchants, who were 
examined in the cause on the different sides, might attend in Court, in 
order to be consulted by him on the point in the case; and accordingly 
on that day they attended, namely, two aldermen of London and mer- 
r *QM 1 ^^*^^> *^^ *two other merchants, " all of eminence in the 
^ -' mercantile line;" and, after having asked them several ques- 

tions upon the custom and usage of merchants relating to the matter in 
doubt, his lordship gave his opinion.(.y) In an action on a policy of 
ship-insurance, and where the Court ordered the case to stand over for 
further argument, and it was necessary to understand what is meant by 
barratry, Lord Mansfield '^ in the meantime considered of it, and con- 
sulted with men conversant in mercantile affairs. "(7) And, on a ques- 
tion relative to a bill of exchange, Lord Loughborough took time to 
consider of it, and afterwards mentioned, he had '< talked to one or two 
persons in trade" upon it (a) 

(r) 1 Sim. tod St 274. (w) 5 Ruw. 80. 

(«) 1 Sim. and St. 120. And lee ibid, (x) Hunt ▼. Beach, 5 Madd. 356. 

448. (y) Kniger, or Croger, v. Wilcox, Ambl. 

(0 I Weft Caa. T. Hardw. 676. 252, 1 Dick. 269. 

(tf ) AnUiQQ ▼. Fiaher, 3 DougU, ed. Frere (z) Vallejo ▼. Wheeler, Cowp. 143, 154. 

and R. 166. (a) Ex parte Wackerbartb, 6 Vei. 674. 

(«) 2 Sim. and St 127. 
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SECTION IV. 

OF LEARNING THE WHOLE TRUTH OF A CASE REPORTED. 

A REPORT of a case very frequently presents some difficulty. It pre- 
sents a difficulty, when there is reason to doubt, whether the Court ad- 
judged on the ground stated in the report;(&) or it is impossible to say, 
on what ground the Court did proceed. (c) It clearly also presents a 
difficulty, when it enables a judge to speak of its inaccuracy, falsity, or 
other vice, in these, or the like,(rf) terms: — " The printed report must 
be erroneous:"(e) " The book there is nonsense:"(/) " This must be a 
very incorrect report; it is impossible that it can be a true representa- 
tion of what Lord Chief Justice Holt saAd:^\g) **<I wish ^ «oa4 i 
to look into the registrar's book as to that case of H. v. B. L -* 
Every principle is against it ... I am entirely discharged of that 
case of H. v. B. It did not occur, to me; but I found I had me decree; 
and it is totally misreported:"(A) " There is no one case to support this 
bill, except G. v. P., which is a totally false report:''(i) " In cases of 
this class, considerable confusion had been introduced from the inaccu- 
racy of reporters No person can read Lord Thurlow's re- 
ported judgment upon this subject, without observing that he is often 
made to contradict himself :'V,;) " The defendant's counsel have urged 
the case of E. v. P. I have looked into that case, and think it a very 
extraordinary one, particularly as the judge sent for the parties to at- 
tend him. I can pay no credit to it, nor look upon it as any authority, 
or any thing more than the dream of some note-taker in this Court "(i) 

Proof of the desire of the Courts, to learn the whole truth of a case 
reported, is furnished by the following facts: — 

1. The record of a case at law has been inspected. (/) Chief Justice 
Holt, being dissatisfied with Lord Coke's report of a case, sent for the 
record, to know the judgment which was there given.(m) In a modem 
instance, the Court of King's Bench referred to the record of a case, to 
know the language of a will there; and, it may be mentioned, that, on 
looking at the record, it turned out there were words in the will going 
greatly beyond those contained in the report of the case.(n) Chief 
Justice Holt expressly says, — ^^ Where a report of a case is doubtful, it 
ought to be verified by the record." (o) 

2. The Court of Chancery refers very commonly to the re- j- t^onn i 
gister-book of the registrar of the Court;( p) and ^sometimes L J 

(6) Ambl 55, 56. (m) 2 Lord Raym. 982, 6 Mod. 7G. 

(c) Ibid. 1 Crompt. & M. 366. (n) 9 Barn, and Cr. 282. 

(d) 1 Boa. and P. 605; 4 Vas. 24, 689; ^o) 2 Lord Raym. 1203. 

6 Yea. 640; 8 Yea. 250 i Yea. 211 ; 2 (p) 3 Atk. 713; 3 Yea. 552; 4 Yef. 339, 

Ruai.andM. 115. 833; 5 Yea. 501, 603; 19 Yea. 666; I 

(e) 5 Yea. 85. Mylne and K. 243 ; 1 Madd. 464. Tbe 
(/) 1 Lord Raym. 522, 12 Mod. 294. register-book often fails to aflford the required 
(^) 1 Burr. 458, 459. information, on account of the dismisaai of • 
(A) 5 Yea. 661* See alto 664. bill, or some other circuniBtanco. 1 Aik. 
(i) 4 Yea. 689. 378 ; 2 Yea. jun. 474 ; 3 Yea. 487 ; 4 Yea. 
O) 5 Madd. 358. 463; 5 Yea. 419, 469, 662, 664; 1 Burr. 
(k) 2 Eden, 316. 481 ; 1 Durr, &, £. 760. 

(/) 2 Lord Raym. 1121 ; 1 Stra. 209 ; 2 
Maula and 8. 518. 

z 2 
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to his minute-book. (9) The register-book has likewise been looked 
into by a judge of a Court of Law.(r) 

3. Inspection is sometimes made of a manuscript note of a case;(9) 
or the manuscript notes of the judge, by whom it was decided.(/) 

4. A brief in a cause is sometimes examined ;(t/) an examination that 
was made by Sir R. P. Arden, who had been counsel in the case, " in 
which he had got his brief, with the notes, he took on the back, of the 
arguments on the other side/'(t;) 

5. A search for the will in a suit has been directed; as by Lord 
Loughborough, who observed, — ^^ I have had the registrar's book search- 
ed for the case of G. v. P.; and as it was suggested by the attorney 

Seneral that the will might be taken short in the registrar's book, I 
irected a search for the will."(u;) 

6. Where a case in the House of Lords has been imperfectly and in- 
correctly reported, information respecting it has been sought by exam- 
ining the printed case8.(ar) 

7. Lord Hardwicke having examined a case in the register-book, and 
it there looking as if a power had been executed by virtue of a private 
act of parliament, his lordship sent for the record of the act(y) 

The present occasion may be taken to notice, that, in the instance of 
a case, or proposition, introduced into an abridgment, or digest, it is 
common to turn to the report out of which it purports to be extracted ;(jr) 
a species of care that is often necessary to avoid being misled ;(a) since 
r •206 ^ ^^ ^^ happened *that the case in the report did not warrant 
^ ^ the position in the abridgment,(fr) or digest,(c) and, in one 

example, that the report was directly opposite to the abridgment. (c?) 

Sir E. Coke constantly offers the advice, " to use abridgments as 
tables, and to trust 6nly to the books at large :"(c) "I hold hipi," he 
says, " not discreet, that will sectari rivulosy when he may petere Jon- 
tes.''{/) A learned chief justice of modern times. Lord EUenborough, 
illustrates the indiscretion of not seeking the fountain, by observing, — 
" It is extremely important, where citations are made from the year- 
books in the abridgments to look at the cases themselves, from which 
the dicta are imported; for I have often found that a reference to the 
original case gives a very different meaning to the passage cited.''(^) 

One instance is met with, in which the Court of King's Bench in- 
spected the record of a case in RoUe's Abridgment; and from which 
record it appeared, '< that no such question, as supposed by Lord Rolle, 
was ever directly or indirectly decided, or could properly be argued."(A) 



(9) 4 Ves. 529. 511 ; 14 East, 155 ; 1 Maule and 8. 363 ; 8 

(r) 1 Burr. 428 i'2 Kenyon, 158 ; 5 Darn. Price, 357 ; Daniell, 205. 

& E. 61 ; 8 Darn. 6c E. 266. (a) 5 Co. 25 a; 10 Go. 41 a. 117 b. 

(«) Willes, 166 ; 3 Boa. and P. 652 ; 5 (6) 4 Dam. and E. 310; 6 Durn. and E. 

Maale and S. 20. 511; 14 East, 155; 8 Price, 357,358; Dan- 

0) 8 Ves. 388, 390; 1 Tarn. & R. 176. iell, 205. 

(») 8 Taant. 55 ; 5 Ves. 664. (e) 1 Maale and 8. 363 ; 1 Bam. 6l Aid. 

(v) 6 Ves. 882. 712. 

(w) 3 Ves. 552. (d) 2 W. Bl. 1118, 1119. 

(x) 1 Mylne & K. 95. And see 3 Dura. (e) 4 Co. Pref. zi.{ 5 Co. 25 a; 10 Co. 

&£. 697. 41a, 117 b. 

(y) 3 Atk. 713, 1 Ves. sen. 306. (/) 4 Co. Pref. li. 

(z) 2 W. Bl. 1118, 1119 ; 6 Durn. dt E. Q) 14 East, 155. 

(A) 2 Maole & 8. 518—520. 
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SECTION V. 

OF HEARISrO ARGUMENTS OF COUNSEL^ 

There is a case, in which Sir R. P. Arden, when the cause xVas open- 
ed, expressed an opinion, but nevertheless suffered counsel to proceed in 
their argument After which that learned judge observed, — " I am not 
sorry,. though my first impressions upon this *point are not ^ *oo7 1 
removed, and though the time it has taken can now be very ^ -* 

ill spared, that this cause has been heard throughout; for when gentle- 
men of eminence at the bar resist the first impressions of the Court, it 
is my duty, however satisfied I may feel myself, not to decide, till I hear 
what can be said."(/) 

The Courts have, it appears, a discretionary power with regard to a 
second argument of a caseJj) After a cause has been once argued, 
then, before judgment, application is often made to the Court to hear a 
second argument This application is not always complied with:(A:) it 
has been refused in one instance, the Court " thinking it to be a very 
clear case;"(/) and again in a cause, where, counsel: having ^^ expressed 
his anxious desire that the Court, if they had any doubt upon the ques- 
tion, would require another argument, on account of the great importaiice 
of the case, and of the topics which it embraced," Lord EUenborough 
said, — ^^ It does not appear to me, with respect to the only points which 
are before us in judgment in this case, that any further argument is 
necessary: the case has been already argued, very fully and with great 
ability, and I do not think that further light can be thrown upon the sub- 
ject by another argument If the Court had any doubt upon the case, they 
would certainly take further time for the consideration of it; but it will 
be recollected that it has been depending for some time before us; and 
having been discussed at great extent, and the authorities'diligently can- 
vassed in the course of the last term, it has naturally led the judges to 
look with attention into the authorities then cited, and to take a full con- 
sideration of the record before us; and upon the most mature considera- 
tion of that record, and of the law connected with the subject-matter, I 
own I have not a particle of doubt as to the judgment which it behoves 
the Court to pronounce upon this occasion."(m) 

* Several cases occur, wherein a second argument has ^ ♦pos 1 
taken place,(n) or been allowed.(o) It was allowed in Booth L -» 

V. Hodgson, where Lord Kenyon observed, — ^^ It is the great duty of 
every court of justice to administer justice as well as they can between 
the litigating parties; another, and not less material, duty is, to satisfy 
those parties that the whole case has been examined and considered: and 
it wa^ with a view to the latter of these, to the pressing instance of the 
plaintiffs' counsel, and not on account of any doubt on the subject, that 
this case stood for a second argument "(/?) A second argument was 

(/) Binford ▼. DommeU, 4yM. 756, 758, (n) Driver ▼. Frank, 3 Maule and 8. 85, 

761. 8 Taunt. 468, 2 Moore, 619, 6 Price, 41. 

(y) See 2 Crompt. dc M. 42. (o) Coantess of Strathmore ▼. Bowes, 7 

(h) Combe ▼. Pitt, 3 Burr. 1432. Burn. & E. 482 ; SaWin v. Thornton, Ambl. 

(/) Edwards ▼. Moseley, Willes, 195. 545. See 2 Crompt. and M. 42. 

(m) Burdett ▼. Abbot, 14 East, 131, 5 (p) 6 Dnrn.and E.408. See 2 Crompt 

Dow, 165, 200, 202. and M. 42. 
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also permitted in Geyer v. Aguilar^ a ship insurance case, and in which 
the Court was concluded by certain judgments given in France; and 
here Lord Kenyon said, — " When this case was argued in the last term, 
the parties desired to have a second argument; to Siis the Court readily 
acceded, from an anxious wish that it might produce such arguments 
and reasons, as would enable them to form a judicial opinion according 
to their individual feeling. The situation of judges is such that they 
are sometimes obliged to decide against their own feelings as men. We 
come to decide this case bound and shackled by certain rules, from 
which we dare not depart"(7) 

Several cases are found, in which the Court has wished to have, or 
directed, a second argument (r) As, in Doe v. Hellier, where Lord 
Kenyon observed, — " vVhen this case was argued in the last term, we 
desired a second argument, not because light was not thrown upon the 
subject by the first argument, but on account of the novelty of the case, 
and because we wished to look into the authorities.*'(5) And, again^ 
in Lickbarrow v. Mason, Ashhurst, J., saying, — " As this was a mer- 
r *209 1 ^^"^^^® *question of very great importance to the public, and 
^ ^ had never received a solemn decision in a court of law, we 

were for that reason desirous of having the matter argued a second time, 
rather than on account of any great doubts which we entertained on the 
first argument "(/) A third instance is Purdew v. Jackson, where Sir 
T. Plumer postponed the case, with this observation, — ** The question 
is of too great and of too general importance to be decided without the 
most patient consideration, and without giving to both parties an oppor- 
tunity of carefully investigating all the authorities on the subject It is 
therefore my wish that the case should stand over, in order to be again 
argued by one counsel on each side.''(M) 

Some cases have been argued three times. (v) 

Holt V. Ward was argued four times, (tr) 

Tooke V. Hollingworth, a case " very full of thorny points,*' was 
argued three times in the King's Bench; and, a writ of error having 
been brought on the judgment there, it was afterwards twice argued in 
the Exchequer Chamber. Here a lencth of time, " perhaps somewhat 
inconvenient to the parties,*' elapsed, before the Court could come to 
an agreement It affirmed, it may be mentioned, the judgment be- 
low, (a:) 

Doe V. Fonnereau was twice argued, and after the second argument 
Lord Mansfield delivered the opinion of the Court in favour of the de- 
fendant A few days after, however, his lordship said, " the Court had 
decided on the authority of the case of Goodman v. Goodright, as re- 
ported by Sir James Burrow, but that they had since seen a manuscript 
note of that case, taken by Kenyon, which assigned a ground for the 
determination dlfierent from that stated by Sir James Burrow; that the 
Court, upon this, entertained considerable doubts concerning the opinion 

(9) 7 Durn. & E. 695. («) 3 Darn. & E. 169. 

(r) Vallejo ▼. Wheeler, Cowp. 144, 154; (t) 2 Durn. & £. 70. 

Thurston ▼. MilU» 16 East, 268 ; Evans ▼. (u) 1 Rasa. 24. 

George, 12 Price, 76, 100, 1 M'Clel. & Y. (v) Jemmot ▼. Cooly, 1 Lev. 170 ; Free- 

577 ; Hill ▼. Bishop of London, 1 Atk. 618; man v. Barnes, 1 Ventr. 80, 1 Lev. 270. 

Herrey t. Aston, i Weirt Cas. T. Hardw. (w) 8 Btra. 938, Fitzg. 175, 275. 

379. (x) 5 Dun. dt E. 216, 2 fi. BL 601. 
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delivered a few days before, and desired to have the case argued again." 
The case was accordingly argued a third *tinie; and the r «qiq i 
Court changed their opinion, and gave judgment for the ^ ^ 

plaintiff, (y) 

A case has happened, where, after judgment given, ^< the matter was 
opened again, upon the mention of a case wherein the same point had 
been ruled difierently; which case had not been adverted to in the 
course of the argument: the Court therefore gave leave to the plaintiff's 
counsel to bring on the case again, that they might have an opportunity 
of re-considering their determination." The cause accordingly stood 
over, '* when the Court upon full consideration resolved to abide by their 
former opinion before delivered." (r) 

The utility and importance of counsel's argument are proved, if proof 
be needed, by the power which it has, sometimes to stagger,(a) or to 
cause to fluctuate,(6) and sometimes to convince,(c) the mind of the 
Court Buller, J., begins his judgment in a cause, which had been 
twice argued, by observing, — " This case has been very fully, very 
elaborately, and very ably argued, both now and in the last term; and 
though the former arguments on llie part of the defendant did not coe>- 
vince my mind, yet they staggered me so much that I wished to hear a 
second argument"(fl?) So in another cause Abbott, C. J., says, — ^^ This 
case has been most fully and satisfactorily discussed, and the opinion I 
had originally formed has been changed in the course of the argument "" 
And Bayley, J., stated, — << I entertained at first great doubts in this case,, 
which die discussion it has undergone has however entirely remov- 
ed."(c) And again in another case Bayley, J., observed, — " I have na 
^difficulty in saying, that I came to the argument in this p *qii 7 
case with a very strong impression upoQ my mind against *- ^ 

the plaintiff's right, but the light which was thrown upon the subject by 
the powerful argument of Mr. Patteson, and the authorities to which I 
have referred, have induced me to think that my first impressions were 
erroneous."(/) Holt v. Ward was, as before is noticed, argued a fourth 
time: " The Court were extremely doubtful, but wer^ convinced by the 
argument of Mr. Reeves, afterwards Lord Chief Justice of the Court of 
Common Pleas; and indeed it was a very fine one."(^) The "very 
able" argument of Mr. Scott in Ackroyd v, Smithson(A) is thus men- 
tioned by Chief Baron Richards. Speaking of that case, and Sir T. 
Sewell's decision there, and referring to certain other cases, the learned 
Chief Baron observes, — *^ Lord Eldon, who was then a very young man 
at the bar, was extremely dissatisfied with that decision, and advised an 
appeal; but his clients did not attend to him; but some other party in 
the cause, fortunately for justice, was advised to appeal, and that brought 
the case before Lord Thurlow. After Mr. Kenyon, and the other coun- 



(y) DoQgl. 470, 489, ed. 1783, tod 2 
DoQgK 487, 507, 4th ed. 

(z) Robinson v. Drjbrougb, 6 Durn. & E. 
317. 

(a) 2 Darn, and E. 72. 

lb) 16 East, 233 ; 8 Bing. 535 ; 2 Yonnge 
and J. 410 t 3 Yonnge and J. 27 ; 13 Price, 
256. 

(c) The King ▼. Inhabitonte of Idle, 2 
Bam. and Aid. 153, 155 ; RenneU ▼. Bishop 



of Lincoln, 7 Barn, and Or. 179 ; Child ▼. 
Stephens, 1 Vern. 101 ; Halvin v. Thornton, 
Ambl. 545, 548, 549 ; Ackroyd ▼. Smithson, 
1 Bro. C. C. 503, cited Daniell, 228.->2 Bos. 
and P. 28 ; 3 Atk. 306. 

(d) 2 Darn, and £. 72. 

(0 2 Bam. and Aid. 153, 155. 

(/) 7 Barn, and Cr. 179. 

Ig") By Lord Hardwicke,.3 Atk. 306. 

(A) 1 Bro. C. C. 503, cited 5 Ves. 396. 
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aelf had been heard, Lord Thurlow was satisfied the decree was right; 
but on his asking Mr. Scott, who then appeared before him for the first 
time, what he had to say in favour of the claim of the heirs-at-law, Mrl 
Scott argued the case of his clients so ably, that Lord Thurlow said, I 
thought at first that Mr. Scott was clearly wrong, but now I see he is 
right; and then the decree was made, which has since been followed in 
all the cases which have been cited.''(i) 

In this place it may be mentioned, that a re-hearing of a case in 
Chancery has in several instances had the efiect, to cause a judge to re- 
verse the decree, which he had, on a former hearing, made in the 
caufle.(y) 

r *212 I *'^° argument of counsel has frequently occasioned the 
^ ^ praise of the bench, and sometimes even the Court's ex- 

pression of its obligation to counsel.(i;) In one instance, << the Court 
observed that the question had been very admirably argued;" and on 
an after occasion expanded this observation by remarking, — ^^ One point 
in this case is of considerable importance, and of no inconsiderable diffi- 
culty. If we saw any hope of obtaining better information, we should 
wish it to be argued again, but it has been extremely well argued on 
both sides, and every topic has been brought forward which could bear 
on this point''(/) Another instance is, where Lord EUenborough be- 
gan his judgment by saying, — ^< This case has been argued with great in- 
dustry and learning; and the Court cannot but feel obliged to the gen- 
tlemen who have argued it for the pains which has produced so much 
learning."(m) In a third case, << Lord Mansfield said the Court were 
very much obliged to the gentlemen, for taking so much pains in their 
arguments; and he thought nothing could be added to them: therefore 
there was no need of any further argument"(n) A fourth case offers a 
striking singularity in the happy medium there hit A proposal for a 
second argument Lord Mansfield met with this observation, — ^that the 
cause '<had been extremely well argued by the gentlemen on both 
sides; who had both of them argued like lawyers, and had not said a 
word too much or too little."(o) 



SECTION VL 

OF OBTAINING THE OPINION OF ANOTHER JUDGE, OR COURT. 

A Court of Law sometimes obtains the opinion of all the judges of 
r *213 1 ^^® other Law Courts, on a question which it has to 'decide. 
L -' An instance of this desire of assistance is Calvin's case; of 

which Coke, who reports it, says, — ^^ After this case had been argued in 

(0 Daniell, 228. (/) 6 Taunt 668, 669, 3 Bam. and Cr. 

Ij) Slephena ▼. Slepheiw, 2 P. W. 323 ; 322. 
Walmesley ▼. Booth, 2 Atk. 26 ; Gallon v. (m) 1 Maule and 8. 661. 
Hancock, ibid, 424— 439; Fickering ▼. Lord (n) 6 Burr. 2785. 
Stamford, 3 Vea. 836. (a) 3 Burr. 1432. 

(k) Durn. and E. 72 ; 6 Yes, B76. 
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the Court of King's Bench at the.bar, by the counsel learned of either 
party, the judges of that Court, upon conference and consideration of the 
weight and importance thereof, adjourned the same (according to the 
ancient and ordinary course and order of the law) into the Exchequer 
Chamber, to be ai^ued openly there, first by the counsel learned of 
either party, and* then by all the judges of England.'^ ;9) And in a 
comparatively modern cause, Smith v. Richardson, which came before 
the Court of Common Pleas on a case made at the assizes, and reserved 
for the opinion of the Court, << this being a new case, and a case of great 
consequence, the Court thought proper to desire the opinion of the rest 
of the judges, not only to guide their own judgment, but that there might 
be an uniformity of opinion for the future in a matter of so great mo- 
menf (y) 

'^ In many cases, where the law has been considered differently in 
the two Courts of King's Bench and Common Pleas, the practice has 
been to call in the opinion of the judges, to determine which was 
right"(r) 

In the Court of Chancery, the Lord Chancellor, in order to determine 
a question, which there arises, and which is a legal, as distinguished 
from an equitable, question,(9) or, in other words, is a question, or point 
of common law,(/) a mere point of law,(t/) or a mere question in law,(t;) 
very commonly seeks the opinion on Uiat question of a Court of Com- 
mon Law, the King's Bench, or Common Pleas.(u;) 

*Sueh opinion is sought by sending to the Court, and p ^^14 1 
to be there solemnly argued,(2r) a case, namely, a statement ^ •■ 

of the circumstances, out of which arises the question required to be de« 
dermined. The Court of Law then gives its opinion thereon, in its 
written certificate, which it returns to the Chancery. 

In similar circumstances, and in like manner, the Master of the 
Rolls,(y) or the yice-Chancellor,(z) obtains the opinion of a Court of 
Law. 

The opinion of a Court of Law it is sometimes proper so to require, 
when the question is a new casc,(a) a new point,(d) or a question on 
which there is no decision,(c) or not one case already in point deter* 
minedj{d) or a question that is one of great nicety,(«) or on which the 
opinion of one judge is one way, and that of another judge the other,(/) 
or the question being in a suit to oblige a purchaser to specifically per- 
form his contract of purchase, conflicting authorities create too much 



(p)7 Co. %, in the year 1795, appean to be the firet in* 

Ig) WiUes, 20. itance in which the Court of King'i Bench 

(r) By Graham, B., 1 M'Clel. & T. 598. ever certified their opinion on a case sent 
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ly) 1 Russ. 291 ; 6 Bam. and Cr. 403. (/) 7 Ves. 234. 

Daintry ▼. Daintry, 6 Durn. and E. 807^ and 
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doubt in the question, to make it fit that the Court of Chancery should 
bind the purchaser, without the opinion of a Court of Law.(f ) 

The question so proposed to a Court of Law must, it seems to be con- 
sidered, be a legal, as distinguished fron an equitable, question. (A) In 
Bayley v. Morris, in the year 1796, a case was directed for the opinion 
of the Court of King's Bench, upon the question what estate a paiticular 
r *2 1 ^ 1 person took in certain premises *under a settlement And 
^ -'on the ground that the legal estate was in trustees, that 

Court declined giving any opinion.(i) In Parsons v. Parsons, in the year 
1800, a case was sent to the Court of King's Bench; but ^<in consequence 
of its being stated as a trust," in other words, <<in consequence of the fund 
being stated to be in the hands of trustees," that Court refused to answer 
it (y) In Houston v. Hughes, a case was sent by the Master of the Rolls for 
the opinion of the Court of King's Bench. It arose on the construction 
of a will ; and, besides a question relative to the estate limited to trus- 
tees, several other questions were submitted to the Court In the early 
part of the argument, Bayley, J., asked counsel (Denman,) whether this 
Court were expected to certify what estates the plaintiffs would have 
taken, if the legal estates had not remained in the trustees. Denman 
said that the Court did so certify in Murthwaite v. Jenkin8on,(A;) and 
that the questions in this case were framed in a similar manner, for 
the purpose of obtaining the opinion of this Court upon that supposi- 
tion. Bayley, J., said, the old course used to be for the Court of Chan- 
cery to state the case as if all the estates were legal estates; and that he 
felt a great difficulty in saying that a Court of Law should give an opin- 
ion, as to what would have been the effect of the will if certain equitable 
devises had been legal devises. The old course invariably was, so to 
mould the case in a Court of Equity, as to present it to a Court of Law 
as a simple legal question. After tiiis intimation from the Court, the 
only question discussed was, whether the trustees took the legal fee in 
the freehold estates. At the conclusion of the arguments of counsel, 
Bayley, J., said, — ** A Court of Law sits for the purpose of giving opin- 
ions upon legal questions only. If a will is so framed as to present for 
consideration questions upon equitable estates, it is peculiarly for a Court 
of Equity to say in what manner that will should be moulded, so as to 
r *2if) 1 P^^^^^ ^ legal question for the consideration of a Court of 
L J Law. And if there be any difficulty in converting the equi- 

table estates in the will into legal estates, that is for the consideration of 
a Court of Equity, where the effect of equitable devises is understood. 
Jt seems to me, that if the Court of Equity wish to have our opinion 
as to those parts of this will which give equitable interests, it is for that 
Court so to mould the will as to present a legal question for our consid- 
eration. If therefore we should do of opinion in this case that the legal 
estate in fee is vested in the trustees, we shall certify to that effect to the 
Court of Equity, and forbear answering the other questions." In the 
certificate, which the Court afterwards sent, the Court, having expressed 
their opinion that the trustees took under the will an estate in fee sim- 

(^) 6 Madd. 819, 820, 5 Barn, and Aid. 489 ; 3 Sim. and 8t 653 ; 3 BL Com. 452. 
561. (t) 4 Ves. 788, 790, 793, 794. 

(A) 6 Barn, and Gr. 412, 413, 420, 422 ; (j) 5 Yea. 581. 
1 Dow and CL 296, 299, 300, 301 ; 2 Raaa. (h) 2 Barn, and Gr, 357. 
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pie, subjoined, — " As we are of this opinion, the interests of the other 

Sarties mentioned in the questions are equitable interests only, and we 
ave not given any opinion as to them/'(/) 

This understanding of the subject is sustained by Lord Eldon's opin- 
ion, that, in DuflSeld v. Elwes,(m) the Court of King's Bench properly 
gave no opinion as to the resulting trust there, " that being only for the 
consideration of a Court of Equity."(7j) For in the same case, Duffield 
V. Duffield, in the House of Lords, Lord Eldon remarks, — " It is clear 
that a Court of Equity can call for the opinion of the Courts of Law, by 
stating cases for that opinion; and then the Courts of Law consider what 
alone it is proper for them to consider; that is, to whom the legal estate 
belongs, or what amounts to a legal estate. If an estate is given to A. 
B., in trust for C, the Court of Law, has only to consider the question 
with reference to A. B., but the trust belongs to the jurisdiction of the 
Equity Court"(o) 

Formerly a practice of the Common Law Courts was, not to give in 
court the reasons of their opinion, which they returned *to p *qi 7 i 
the Court of Chancery. (p) Burrow, reporting a case where, ■- -^ 

in 1756, the Court of King's Bench certified their opinion to the Court 
of Chancery, notes that " the course has always been, for the judges not 
to give any reasons in court, upon a case sent out of Chancery for their 
opinion."(9) And reporting a case, in which, in 1761, the King's 
Bench returned a certificate, he here also subjoins, — *' Agreeable to an- 
cient usage, upon cases referred out of Chancery, the Court did not give 
the reasons of their opinion, nor mention the ground upon which they 
formed it"(r)* In the same case. Lord Mansfield pursued this usage, 
expressly as "the established practice of the Court."(*) At the same 
period, however, it appears that sometimes the reasons of the Court's 
opinion were given in the certificate itself.(/) But it was not usual so 
to give them.(M) On the certificate in the case in 1756' above men- 
tioned. Burrow remarks, that it " seems carefully penned, to mark the 
grounds upon which it was founded." (w) And the practice of not giving 
in court the reasons of the opinion has in many later cases been departed 
from. In 1774, the Court of King's Bench wholly and avowedly depart- 
ed from that practice, when Lord Mansfield, delivering the opinion of 
the Court, introduced it as follows: — ^^^I found it a custom, in cases sent 
by the Court of Chancery for our opinion, to certify it privately to the 
Lord Chancellor in writing, without declaring in diiis Court either the 
opinion itself, or the reasons upon which it is grounded. But I think 
the custom wrong, as well as unsatisfactory to the bar: and therefore in 
the two cases that now wait our certificate, and for the future, we shall 
declare our opinion in this Court."(a;) In a case in 1795, ^ *qio i 
the judges of Uie Bang's Bench delivered in court their *opin- L J 

(0 6 Bam. and Gr. 403, 412, 418, 420, (9) 1 Barr. 50, 61. 

422, 9 Dowl. and Ryl. 464. (r) 2 Burr. 1134. 

(m) 3 Barn, and Cr. 706, 5 Dow], and •(«) 1 W. Bl. 254. And see 8 Darn, and 

Ryl. 764, 2 Sim. and St. 544. E. 96. 
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ions previously to sending their certificate; Lord Kenyon who was then 
Chief Justice, prefacing his opinion by saying, — ^ We will certify in 
this case; but I will now say a few words, to show the foundation of 
my opinion.'^(d?) In 1800, the Court of Common Pleas in like manner 
gave their opinions in a case, where Lord Eldon, the Chief Justice, ex- 
pressly followed that example of Kord Kenyon, and noticed it had ^ not 
been unusual upon similar occasions, to mention the grounds upon which 
the opinion of the Court has proceeded. "(y) And in 1806, in a case 
where the Court of Common Pleas gave in court the reasons of the cer- 
tificate, which they sent to the Lord Chancellor, Sir J. Mansfield com- 
menced the delivery of his reasons by observing, — ^ This case comes 
from the Court of Chancery. The opinion of the Court, therefore, is not 
to be delivered in public, but will be certified to the Lord Chancellor. 
It is usual, however, to state the reasons, upon which the certificate is to 
be founded. "(z) On one occasion of a case sent to the Court of King's 
Bench, Lord Kenyon not only expressed in court the grounds of the cer- 
tificate, but read the certificate in court(a) In a recent case, the Court 
of Common Pleas, after, it would seem, sending their certificate, stated 
in court the general grounds upon which the answers certified by them 
had proceeded. (A) 

At the present day, the reasons of the opinion of the Court of Law 
are sometimes not given, either in court, or in the certificate sent to 
Chancery.(c) The disadvantage and inconvenience of this practice are 
pointed out by Sir J. Leach in a late cause, in which he had directed a 
r *21Q 1 ^^^^ ^^^ ^® opinion of the Court of Common *Pleas.''(rf) 
1- -* " In this case," his honor observes, "as it is unfortunately 

the practice in all cases the Court of Common Pleas has not assigned 
the reasons on which its opinion is founded. The practice of the Courts 
of Common Law not to assign the reasons of their opinions upon cases 
sent from Courts of Equity is a practice of modern introduction, and it 
is much to be regretted; being at once disadvantageous to the public, 
and inconvenient to the Court directing the case, which is deprived by 
this practice of the assistance it would derive from the opinion of the 
Court of Law, were the grounds of such opinion disclosed. The object 
of directing a case is, to know the opinion of a Court of Law, upon the 
point in question; not, indeed, that such opinion is to be treated as a 
decision, but in order that the Court of Equity may be assisted in form- 
ing its judgment It might well be expected, therefore, that the Court, 
which directs the case, should have the advantage of knowing the 
grounds upon which the opinion of the Court of Law is founded.^'(e) 

After receipt of the certificate of the Court of Law, sometimes the 
Court of Chancery sends the same case to another Court; as to the 
Common Pleas, if the first time it was sent to the King's Bench,(y*) or 
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to this Court if before it was sent to the Common Pleas. (^) The two 
Common Law Courts have sometimes differed in their opinion8.(A) 

To determine a question of law, the Court of Chancery, in the man^ 
ner mentioned, sends a case for the opinion of the judges. To deter- 
mine a question of fact, the same Court sometimes directs an issue,(i) 
or an action,(y) to be tried at law. In 'other instances, it ^ •ooo 1 
may take on itself to decide a question of fact;(A:) and it L ^ J 
may sometimes be the duty of the Court so to decide it, as where, to 
try the question, '^ there must be an account, and the case requires that 
examination of books, letters, and accounts, which cannot conveniently 
be had in the course of a trial at Nisi Prius.'^(/) Lord Eldon, speaking 
in the Court of Chancery, says, — «< There is no doubt, that according to 
the constitution of this Court, it may take to itself the decision of every 
fact put in issue upon the record. . . . It is pretty clear, that 
Courts of Equity in ancient times were more in the habit of taking to 
themselves the decision of questions of fact, than they have thought 
wise and discreet in later times. "(m) This opinion the same learned 
judge has repeated in these words, — ^< Beyond all question it belongs to 
the constitution of Courts of Equity to decide upon matters of fact, if 
they think proper. But Courts of Equity have for a great number of 
years, where questions of fact have been disputable, thought it a more pro- 
per exercise of their jurisdiction, to have them determined by a jury."(n) 

The Court of Chancery is competent to declare an opinion on a legal 
question ;(o) and sometimes it may be the duty of the Court to declare 
liiis opinion, without sending the question to a Court of Law.(/7) Lord 
Eldon instils this duty by observing in the Court of Chancery, — 
" Where there is a clear matter of law, I take it to be very much the 
duty of this Court, to give its opinion on that matter of law.''(^) 

An idea at one time existed, that when the Court of Chancery sent a 
case to law, the Court was concluded by the opinion of the judges.(r) In 
Cooke V. Booth, Lord Thurlow said, *" that sitting as chan- ^ *2Z\ 1 
cellor, when he asked the opinion of a Court of Law, what- ^ -■ 

ever his opinion might be, he was bound by that of tiie Court of Law." 
And in the same cause he held himself to be bound by the certificate of 
the King^s Bench, to which court a preceding chancellor. Lord Bathurst, 
had sent a case. And it is observable that Lord Thurlow, so thought 
and acted, when at the same time he said he should be very glad if Mr. 
Booth would carry the matter to a superior tribunal. («) 

(^) 1 Turn, and R. 25 ; 1 Rum. 292. CL 299, 800: 4 Bligh New Rep. 470, 471. 

(A) I Turn, and R. 25 ; 1 Dow and CL And see 8 Ruse. 451. 
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Later judges have however considered, and the present understanding 
appears to be, that the Court of Chancery is not bound by the opinion 
of the Court of Law;(/) that notwithstanding such opinion, the Court 
of Chancery is free to form its own opinion on the cj^ise, and by this 
opinion to frame its decision in the suit.(u) Lord Eldon, in 1818, ex- 
pressly stated in the Court of Chancery, that " it is clear that this Court 
is not bound by the certificate of the Court of Law;"(i;) and this state- 
ment his lordship made in a case, in which he overruled an opinion of 
the Court of Common Pleas.(M;) Chief Baron Richards, in 1822, no- 
ticing this case, and Lord Thurlow's apprehension of the obligation of 
Chancery to abide by the certificate at law, says, — " Now, certainly that 
is not in the present day considered to be the effect of the opinion of 
Courts of Law on cases sent for their judgment. The present Chan- 
cellor clearly does not consider himself bound by the certificate of the 
judges of a Court of Law. In a very recent case,(a?) in which Lord 
Eldon called in Mr. Justice Abbott and myself, we reviewed the opi- 
nion of the Court of Common Pleas, and the result was, that we over- 
ruled it"(y) The same liberty of opposing the opinion at law is main- 
r *222 1 ^*'^®^ ^y Lord Eldon in the House of *Lords, in 1827, 
L -^ where in a cause in which the Vice-Chancellor had sent a 

case to the Court of King's Bench, and on its coming back he differed 
from the opinion of that Court, Lord Eldon observed on these circum- 
stances, — ^^ It is quite clear, that the Equity judge in these cases may 
differ from the judges of the Courts of Law, and may decide in opposi- 
tion to the opinions stated by the Common Law judges in their certifi- 
cate. Lord Thurlow once sent a case for the opinion of the Court of 
King's Bench, and, not being quite satisfied with that opinion when gi- 
ven, he sent to the Court again for a better answer. Lord Kenyon was 
not very well pleased at tiiis proceeding of his friend Lord Thurlow, 
but the utility of it was manifested by the result; for the Court gave an 
unanimous opinion in contradiction to its former judgment. I myself, 
on one occasion, sent a case for the opinion of the Court of King's 
Bench, on the question as to what estate a party took in certain pre- 
mises, and the Court unanimously certified that the party took an estate 
of freehold. Not being quite satisfied with that opinion, I took the li- 
berty to send the same question for the opinion of the judges of the Com- 
mon Pleas, and they unanimously certified that the party took no estate 
at all. I was impertinent enough to think they were both in the wrong, 
and decided on my own view of the case; and with that decision the 
parties were satisfied, and no more was heard of the case."(2r) And in 
the same cause in which these observations were made. Lord Eldon, in 
1828, repeated his opinion by saying, — "A Court of Equity may send 
cases to the judges of Common Law for their opinion as to the law, and 
to juries for their opinion as to facts, in order to inform the conscience 
of the Court But the judges in Equity, whether they ask the opinions 

(0 1 Swanst. 320 ; 2 Sim. and St 656 ; (v) 1 Swanst 320. 

11 Price, 18 ; 6 Barn, and Cr. 420; I Dow (v) Prebble v. Boghurst, above, 

and CI. 296, 299, 300, 302 ; 1 Mylne and \x) Prebble v. Boghunt, above. 

K. 54. (y) 1 1 Price, 18. 

(ti) Ibid; Prebble v. Boghurst, 1 Swanst. (2) Duffield v. Duffield, 1 Dow and Cl. 
309,314,320, 1 J. Wilson, 155, cited 11 296. And see ibid, 302. 
Price, 18. 
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of the Common Law judges or not, may decide of themselves both as 
to the law and the facts. I mention this, because in looking at some of 
the Common Law reports, it seems sometimes to have been thought, 
that the Equity judges knew nothing about law; and they say, tiiat 
*is only a Chancery decision. The judge in Equity sends a j- «oqq t 
case for the opinion of the Common Law Courts. A certi- *■ -* 

ficate is returned without stating the grounds of the opinion. Whether 
that should be altered or not, I do not know; but in sending to the 
judges for their opinion in matter of law, or to a jury upon an issue as 
to matter of fact, it is clear that you reserve to yourself the right to de* 
termine finally and judicially both as to the law and the facts. . . . 
It is undeniable, that if the conscience of the judge in Equity is not sa- 
tisfied, it is his duty to differ from the Common Law judges. ''(a) If 
further authority be required to sustain this doctrine, it is found in a 
Court of Law itself. In delivering his opinion in the King's Bench on 
a case sent by the Master of the Rolls, for the opinion of that Court, 
Bay ley, J. said, — " When the Court of Equity sends a case for the con- 
sideration of a Court of Law, it is not that the Court of Law is to bind 
the Court of Equity, but to assist it in coming to a conclusion on the 
subjecL"(6) 

At the hearing of a cause in Chancery, the Lord Chancellor is not 
unfrequently assisted by judges of the Courts of Law. That assistance 
he seeKs to aid him in his decision in the cause; and the' judges, whom 
he selects for the purpose, then attend in court, and deliver their opi- 
nions on the matter submitted to their consideration, (c) By those opi- 
nions they advise(£f) the Chancellor. To seek this advice Lord Hard- 
wicke considered as a right Having been assisted by judges in the 
Court of Chancery, his lordship expresses his obligation to them for their 
learned advice and assistance, " the right to which,'' he adds, " I esteem 
one of the greatest privileges belonging to the person, who presides in 
this court "(c) 'Sometimes the Lord Chancellor is assisted - ittaoA -i 
by the Master of the Rolls, as well as by judges, or a judge, ^ J 

of a Court of Law.(y) 

The Chancellor is not bound by the opinion of the judges, whose as- 
sistance he has so called in: if the reason of the judges has not con- 
vinced him, it is his duty to act according to his own understanding. (^) 
Lord Nottingham exercised this duty in The Duke of Norfolk*s case, 
saying, — " As to the learned judges that assisted me at the hearing, the 
decree is mine, and the oath that decree is made upon is mine; their's is 
but learned advice and opinion." . . . It is my decree; I must 
be saved by my own faith, and must not decree against my own con- 
science and reason. "(A) 

(a) 1 Dow and CI. 299, 300, 302. Vm. sen. 150 ; 1 West Gas. T. Hardw. 4U ; 

lb) 6 Barn, and Cr. 420. 15 Yes. Ill, 112 ; 2 Swanst. 457. 

(c) Fry V. Porter, 1 Mod. 300; Duke of (e) Hcrvey v. Aston, 1 West Gas. T. 

Norfolk's Case, or Howard t. Duke of Nor- Hardw. 414. 

folk, 8 Ch. Cas. 14.— 3 Ch. Cas. 55, 129 ; 2 (/) Earl of Chesterfield t. Janssen, 1 

Mod. 86 ; 2 P. W. 326 ; 1 Atk. 40, 165, Atk. 301, 339, 2 Yes. sen. 125, 1 Wils. 286; 

362; 1 Yes. sen. 349; 1 West Cas. T. Burgess v. Wheate, 1 Eden, 177, 239, 1 W. 

Hardw. 379; 4 Bro. C. G. 872, 380 ^ 15 BL 123, 173. 

Yes. 92 ; 1 Swanst 314 ; 3 Swanst 641 ; 2 (^) 9 Mod. 6, 149 ; 10 Mod. 502 ; 1 

Ross. 489, 490. Dow and CI. 299, 300, 302. See 1 Mod. 

{d\ 3 Ch. Cai. 28 ; 1 Atk. 347, 348 ; 2 813, 1 Atk. 850, and 2 Yes. sen. 153. 

(A) Duke of Norfolk's case, or Howard 
8 a2 
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In a suit instituted in Chancery for the execution of the trusts of a 
will, and in which Lord Eldon objected to sending a case to a Court of 
Law, his objection being, — ^^ that it will come back again in a state, 
which will leave the principal questions undetermined/' his lordship ob- 
served, — ^^ The better way of dealing with such questions as arise here 
will be, to have them disposed of in a Court of Equity, assisted by two 
of the judges. They will help us to determine the legal effect of the 
devises; and I remember cases in which the judges of Courts' of Law, 
when sitting with the Lord Chancellor, have not scrupled to state their 
opinion as to the equitable questions." Th^ cause was accordingly 
heard before Lord Eldon, assisted by the Chief Justice of the King's 
Bench and the Chief Justice of the Common Pleas."(i) 

When the Lord Chancellor seeks the opinion of judges of a Court of 
Law, he sometimes obtains it, through a note which he receives from 
them containing such opinion.(y) 

r *225 1 *^^ * cause in Chancery, where a question of law depend 
L -^ ed " upon a principle applying to cases both in this Court 

and at Law," Lord Eldon determined to consult the judges, saying he 
would himself " speak to the Common Law judges upon the subject:" 
on that question, his lordship obtained the opinion of the Courts of 
King's Bench, Common Pleas, and Exchequer, and of the Master of 
the Rolls, and Vice-Chancellor.(A:) 



SECTION VII. 

OF BIAS.(/) 

There is one kind of bias, which the Courts possess, and suffer to in- 
cline them in forming the judgments which they give. It is a bias fa- 
vourable to a class of cases, or of persons, as distinguished from an indi- 
vidual case, or person. A bias, which on some subjects sways them is, 
convenience, (m) And whatever the bias, or moving principle, in the 
Courts may be, it is certain that a bias favourable to a class of cases, or 
of persons, is frequently met with. 

A constant wish of the Courts is, to favour an heir at law;(n) as where 
there is "an heir on the one side and a mere volunteer on the other :"(o) 
They possess a strong reluctance to disinherit an heir at hwilp) 
" Courts always lean m favour of an heir at law capriciously disin- 
herited :"(y) "Determinations in cases of revocations of wills have 

r *226 1 *^^^y^ ^^^^ favourable to the heir at law:" (r) *" There 
L ■• are a great many determinations touching the revocation 

▼. Duke of Norfolk, 3 Ch. Cas. 28, 87, 89, Bos. and P. 614, 3 Bos. and P. 456, 2 Ves. 

47, 52, 2 Swanst 457. jan. 648, Jacob, 1 15, 1 Turn, and R. 350. 

(t) White V. Vitty, 2 Ruaa. 484, 489, 4 (m) 1 Ves. sen. 13, 14 ; 8 Atk. 524. 
Rusa. 584. (n) 1 W. BI. 256. 

(J) Dixon V. Ewart, 3 Meriv. 333. (o) Willes, 570. 

(k) Earl Gholmondeley t. Lord Clinton, Ip) Ambl. 645. 
19 Yes. 276, Coop. 88, cited Jacob, 803. (q) By Lord Manners, 1 Ball and B. 309. 

(0 On bias, or favour, see, besides the au- (r) By Lord Hardwicke, 1 Wils. 310, 3 

tbtrities after referred to, 1 Burr. 419, 421, 1 Atk. 747, Ambl. 1 17, 227. 
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of wills, and very nice artificial distinctions are made in favour of heirs 
at law:"(*) << It is not to be controverted," says Lord Hardwicke, " but 
that the favobr of Courts to heirs at law, I mean judicial favour, has 
prevailed in some instances.*'(/) * 

Formerly, joint-tenancy of laud was favoured in a Court of Law. 
Holt, C. J., says, — "Joint-tenancy is favoured in tlie law; and the rea- 
son of it is, that as the law does not love fractions of estates, no more 
does it love them in tenures. Now joint-tenants are but as one tenant; 
but in case of tenancy in common all the intire services are multiplied, 
6 Co. 1, 2, Bruerton's case; for which reason joint-tenaney is favour- 
ed."(M) Lord Hardwicke states in the Court of Chancery, — ^^^It is true, 
that joint-tenancies are not favoured here; as introducing inconvenient 
estates, and making no provision for families; and now Courts of Law 
also lean against tihem; though formerly it was said by Chief Justice 
Holt, that they were favoured, which was on a technical reason, because 
the law was averse to multiplication of tenures and services; which be- 
ing now reduced to socage, and no burthen, the construction is the same 
in all Courts."(t;) 

Forfeitures of copyhold estates are " odious in the law," and the 
Courts have always leaned against them.(t^;) 

The old cases, upon the subject of tenant's fixtures, " leant to consider 
as realty whatever was annexed to the freehold by the occupier; but in 
modern times the leaning has always been the other way in favour of the 
tenant, in support of the interests of trade, which is become the pillar 
of the state."(a?) 

The Court of Chancery " leans against considering legacies as spe- 
cific, because of the consequences."(y) 

*In construing a will, where a father is making a provi- p *qo7 i 
sion for his children, which is called a debt of nature, the L '^ J 
Court of Chancery will strain in their favour.(z) 

The Courts lean against double portions for children;(a) against 
" double provisions and double satisfactions. "(A) 

There is a strong disposition in the Court of Chancery, to construe a 
residuary clause in a will, so as to prevent an intestacy with regard to 
any part of the testator's property, (c) 

The Court of Chancery, observes Lord Camden, " has justly a par- 
tiality and predilection to equitable assets, which ought to turn the scale 
in all cases, where the matter hangs in equal balance."(Gf) 

In a hard case, it may sometimes be impossible for the Court, not to 
feel for the individual obliged to endure that hardship, (c) But it is cer- 
tain the Courts do not permit the mere fact of hardship in a case to 
outweigh the law of it.(/) Relative to hardship, the Bench uses these. 



(*) By Wilmot, C. J., 3 Wik. 13. W. 385 ; Cm. T. Talb. 168 ; Prec Ch. 401 ; 

(0 8 Atk. 806. 1 West Gas. T. Hardw. 483 ; 2 Vea. aen. 

(tt) 1 Lord Raym. 631. 624. 

(9) 1 Yea. sen. 13, 14; 1 Wila. 165; 3 (z) 3 Atk. 222. 
Atk. 524. (a) M<Clel. 356; 13 Price, 599. 

Ow) 3 Darn, and E. 172. (b) 3 Atk. 421. 

(x) 2 East, 90. (c) 2 Meriv. 886 ; I Ruaa. 223. 

(y) Ambl. 310; 4 Yea. 565, 572, 752 ; 8 (d) I Bro. C. C, 138, n,; 1 Dick. 387. 
Yea. 418. On aome adTantagea aad diaad- (e) 15 East, 604, 605. 
▼antagea, which attend a specific legacy, aee (f) Willea, 98 ; Cowp. 191, 192 ; 7 Durn. 

1 Yern. 31 ; IP. W. 540, 679, 680 ; 3 P. and E. 419 ; 15 East, 605 ; 4 Maole and 8. 
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or the like,(^) expressions; — *< The Court is governed by the principle 
of law, and not by the hardship of any particular raae:"(A) " Consider- 
ations of public policy often outweigh the hardship of particular 
cases:"(t) " This may be a case of individual hardship, but the Court is 
bound to proceed upon those principles, which are deemed essential to 
the general interests of mankind: ^'(7*) "It is better for the public, that 
Courts should adhere to general established rules, than that those rules 
should yield to circumstances of compassion in particular cases, however 

r *228 1 ^^^^^S'^\^) " ^^^ hardships of a particular case *are no 
*- ^ foundation for a determination either in a Court of Law or 

Equity :"(/) « It is part of the infirmity of human legislators, that the 
general rule, which they prescribe, will work hardship in particular 
cases; and it is for the legislature to afford such relaxation of the rule, 
as can be done with safety."(m) 

The following case mentioned by Lord EUenborough is a striking 
example of hardship, and the inflexibility of the law where it happens. 
The rule of law applicable to it is, that marriage and the birth of a child, 
where both these circumstances concur, are a presumptive revocation of 
a will made before the marriage; but marriage alone does not cause that 
revocation. *< I remember," says Lord EUenborough, " a case some 
years ago of a sailor, who made his will in favour of a woman with 
whom he cohabited, and afterwards went to the West Indies, and mar- 
ried a woman of considerable substance; and it was held, notwithstand- 
ing the hardship of the case, that the will swept away from the widow 
ev&y shilling of the property; for the birth of a child must necessarily 
concur in order to constitute an implied revocation/'(n) 

The Courts have not one rule for one individual, and a different rule 
for another, or one for the rich and another for the poor.(o) 

It has frequently happened that one of several judges, of whom a 
Court was composed, has declined to give his opinion m a case before 
the Court He has declined to give it, "for private reasons ;"(/?) or 
" being connected with the parties ;"(y) or " being connected with one of 
the parties ;''(r) or having, when at the bar, been "counsel in the 
cause,"(*) been " consulted ;"(/) " concerned," (w) or " engaged," (v) in 

T *229 1 ^^' ^^^ *®"^ ^^ ^^^^ judges have declined giving any 
*• -^ opinion, " as they had been engaged in the case while at the 

bar."(t^^) In an instance of this kind. Lord EUenborough said, " that 
only two judges were in a situation to pronounce any judgment, the 
other two having, when at the bar, been engaged in the case."(ar) One 

12; 4 Bro. C. C. 124, 619; 1 Yes. Jan. (p) A Barn, and Adol. 29. 

131, 132; 2 Yes. jan. 34, 35; 3 Yes. 202; {q) 5 Maule and S. 21. 

5 Yc8. 581 ; 1 Jac. and VV. 244 ; 4 Madd. (r) 5 Dam. and E. 5. 

418; 2 Crompt. and M. 53, 54. (a) I Barn, and AdoL 615 ; 2 Barn, and 

(S) Willes, 458; Cowp. 192; 7 Dam. Adol. 385, 445 ; 1 Brod. and B. 161. 

and E. 415 ; 1 Crompt and M. 305. (t) 6 Barn, and Cr. 685 ; 3 Barn, and 

(A) 4 Maale and S. 261. Adol. 10. 

(t) 4 Bro. C. C, 124 ; 2 Yea. jan. 34. («) 2 East, 272, 389, 478, 520 ; 3 East, 

(;) 4 Madd. 4 IS. 245,393. 

(h) I 8ch. and Lcf. 5. (v) 2 Bos.ds P. New Rep. 451; 2 East, 556. 

(/) Willes, 98. (w) Doe dem. Wright ▼. Jesson, 5 Maule 

(m) 2 Crompt and M. 53. and 8. 103. In this instance, the judgment 

(n) 4 Maule and S. 12. of the remaining two judges was reveraed in 

(0) The King ▼. Lord Cochrane, 3 Maule the House of Lords. 2 Bligh, 1. 

and 8. 10. (x) Doe dem. Earl of Jersey t. Smith, 5 
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of several judges, composing a Courts has, however, given his opinion 
in a cause hefore it, notwithstanding the case had been laid before him 
when at the bar, and at which time he inclined to an opinion contrary 
to his judgment now delivered.(y) On one. occasion, after the other 
judges of the Court of King's Beneh had given their opinions, Lord 
EUenborough observed, that " as he had been concerned in the cause, he 
had forborne taking any part in the deliberation with the rest of the 
Court; but having now heard their opinions, he must declare his entire 
concurrence with them in the judgment they had delivered.(z) 

Lord Thurlow refused to hear a cause, on account of the interest his 
lordship, by virtue of his oflSce, had in the subject It was heard by 
the Master of the Roils; and, on an appeal from his decree to Lord 
Loughborough, this learned Chancellor also for the same reason declined 
heanng the cause. His lordship referred the appeal to two judges of 
the Courts of Law, Chief Justice Eyre, and Chief Baron McDonald: 
and, having received the certificate in affirmation of the decree, Lord 
Loughborough affirmed the decree. (a) 



*SECTIONVin. [ *230 ] 

OF POSTPONING THE DELIVERr OF JUDGMENT. 

Where the Court has no doubt, it may often be its duty to give 
judgment immediately after the argument of a case. Burrow, in his 
report of a cause, subjoins to the argument there: — " As this was the 
first argument, it was expected (as of course) that it would be argued 
again; out Lord Mansfield gave his opinion immediately, to the follow- 
ing effect: Lord Mansfield, — ^Where we have no doubt, we ought not to 
put the parties to the delay and expense of a further argument; nor 
leave other persons, who may be interested in the determination of a 
point so general, unnecessarily under the anxiety of suspense.^'(i) 

Under other circumstances, the Court very commonly takes time to 
eonsider of its judgment;(c) as in the instances, where the Court as- 
signed these reasons for the postponement: — ^We are of opinion, " the 
cause should stand over till next term, that it may be properly consider- 
ed, this [the matter in the cause] being a point of the utmost conse- 
quence :"(rf) <* As this is a matter of very great general importance, it 
is proper that we should weigh it well before giving any decision :"(c) 
« As we are called upon to overrule a solemn decision of this Court, we 
will take time to consider of our judgment:"(y) " As it is a matter, 
which affects the proceedings in all the Courts, we will confer with the 

Maale and 8. 475. In this instance, the (z) 2 East, 824. 

jadgment of the Court (King's Bench) was (o) Attorney-General v. Bonltbee, 2 Ves. 

raverMd in the Coart of Exchequer Chamber, jun. 380, 8 Ves. 220. 

but the judgment of the laUer Court was re- (6) 1 Burr. 5. 

▼ersed in the House of Lords, where the (c) 8 Taunt. 19; 1 Atk. 619. 

judgment of the King's Bench was affirmed. (d) 1 Atk. 40. 

1 Brod. and B. 97, 3 Moore, 839, 2 Biod. and (e) 2 Anstr. 514. 

B. 473, 5 Moore, 832. (/) 1 Barn, and Adol. 199. 
Cy) 3 Price, 383. 
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judffes of the other Courts:''(y) " We have taken time in this question, 
as the rules, which aflPect the conduct of executors, ought to be most 
seriously considered, because they make precedents in all Courts, where 
the British law extends; and whatever we pronounce will become a 
[ *23l 1 ?^^^^^} rule in the islands/^A) In a cause *in Chancery, 
in which Lord Eldon directied a case for the opinion of the 
Court of Common Pleas, and, not being satisfied with its certificate, his 
lordship was assisted by Chief Baron Richards, and Mr. Justice Abbott, 
both of whom differed from the Court of Common Pleas, Lord Eldon 
in postponing his judgment said,— "In the anxious office of deciding 
between the discordant opinions of six most able and learned judges, I 
think it due to the parties to pause and weigh the reasons on both sides, 
before I give judgment (») 

Often a cause is ordered to stand over, to search for precedents;(y) 
or " to look into the cases;"(Aj) or into a particular case, or cases, cit- 
ed ;(/) and sometimes for the purpose of a further argument.(m) At 
other times the Court delays to pronounce judgment, because a similar 
case is depending in another Court, and the judgment is deferred until 
the decision of that case.(n) And, under a circumstance of this kind, a 
judgment has been postposed, to confer with the Judges of the other 
Court This was done in a cause in the King's Bench, relative to the 
construction of a letter of attorney: "The Court said, that though they 
had no doubt about the case, yet as there was a similar cause (said to be) 
depending in the Court of Common Pleas ' on the construction of the 
same letter of attorney, it would be proper not to decide this case until 
they had had an opportunity of conferring with the judges of that 
Court on the subject (o) A case in the King's Bench occurs, which 
stood over more than four years for the judgment of the Court, it being 
argued in Hilary Term, 1807, when it was directed to stand over for 
consideration, " in consequence of a writ of error brought upon a judg- 
r «232 1 ^^^ ^^ ^^^^ Court of Common Pleas in a case similar to 
this, and on the authority of which determination this case 
was said much to depend." Lord Ellenborough delivering the judg- 
ment of the Court in Michaelmas Term, 1811, observed,—" That writ 
of error was argued and judgment given thereon in the House of Lords 
after the last Trinity Term: it is therefore fit that judgment in this case 
should no longer be suspended." And it may be added, that, in decid- 
ing this case, the Court relied principally, as on an authority precisely 
in point, on the case in the House of Lords, the pendency of which was 
the occasion of its judgment being deferred. (/?) 

In a case, that was an action on a ransom bill, counsel, who was re- 
tained for a second argument, offering to make inquiry, in the next va- 
cation, into the practice of France and Holland, the Court (Lord Mans- 

(tr) 3 Crompt and M. 147. 4 Bro. C. C. 7 ; 1 Vm. jan. 495 ; 3 Ve». 

(A) 2 Coj, 276. 335, 336 - Ambl. ^. Blunt, 837. 

(t) Prebble ▼. Boghnrat, 1 Swanst 314, (m) Cowp. 144, 164; 16 East, 268. 

327. („) 2 H. Bl. 13 ; 9 Bin;. 429 ; 2 Ball & 

0) I Mod. 307 ; 1 Atk. 40; 3 Atk, 61 9 ; 2 B. 677. Sea also 3 Yes. 300, and 1 Crompt 

Rasa, and M. 142. u,d M. 81. 

(k) I Burr. 347 ; 4 Dura, and E. 98 ; 8 (a) 6 Dara. & E. 693. And sea PidLop 

Dura, and E. 48 ; 2 Maale and 8. 414; 2 ▼. Wharton, 2 Crompt A M- 406, 406. 

Anstr. 639 ; 3 Ves, 363. (^) Doe ▼. Moore, 14 East, 601. 

(/) 2 Darn. & E. 460 ; 4 Dam. & E. 98 ; 
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field being one of the judges) allowed the cause to stand over upon the 
point of that inquiry. (9^) 

In another action on a ransom bill, the Court wished the case to be 
spoken to by civilians, Lord Mansfield saying, << We can have no light 
from our own law." On a subsequent day, the case was accodingly so 
argued, (r) 

In several instances in Chancery, the Court has ordered a cause to 
stand over, for the purpose of obtaining the opinion of a civilian on a 
particular question.(^) 

A case may be mentioned, where, after the argument was closed, the 
Court gave their opinions upon some of the points urged at the bar, and 
on other points took time to consider of their judgment(^) 

On one occasion, after the rest of the Court had delivered their judg- 
ments, Grose, J., desired to have further time to consider of his opin- 
ion.(u) 

*It is an observation of Sir T. Clarke, — " There are two ^ ^^^^ , 
things, against which a judge ought to guard, — ^precipitancy »- ^ 

and procrastination. Sir Nicholas Bacon was made to say, which I 
hope never again to hear, that a speedy injustice is as good as justice 
which is slow.^'(t;) 

Willes, C. J., commences his judgment in a cause by saying, — << De- 
laying justice and denying justice are considered as the same thing in 
Magna Charta. And therefore as I have no doubt in this cdse, I shall 
now give my opinion." (u?) 

In a cause ^< of moment," in which Lord Nottingham was assisted in 
Chancery by three judges, and, after hearing their opinions, seeing they 
difiered from him, gave himself some time to consider before he took 
any final resolution, and afterwards permitted counsel to argue the case 
over again, saying, " for this is a cause that deserves patience;" and 
when all this was done, he was at the bar desired to consider further of 
the case; his lordship said, — **I would do so if I could justify it; but 
expedition is as much the right of the subject, as justice is; and I am 
bound by Magna Charta nulli negari, nulli differe justiHam.^\x) 



SECTION IX. 

OP LOOKING FORWARD TO THE CONSEQUENCES OP A JUDGMENT. 

A PARTICULAR suit oftcn involves the determination of a general 
point; in this point persons, who are not parties to that suit, ^ ^o<ia t 
*are interested; and the Court's decision may produce L -' 

(9) Ricord v. Bettenham, 1 W. Bl. 563. (v) 1 Dick. 377. Possibly Sir N. Bacon 

(r) Anthon t. Fisher, 3 Dongl., ed. Frere put his saying into practice in a case, which 

A, R. 166. he decided, bat which Lord Loughborough 

(«) Hurst T. Beach, 6 Madd. 356; Caw- calls ** a strange determination/' and affirms 

thorn T. Chalie, 2 Sim. and St 127 ; Fowler to be << contrary to every principle." 3 Ves. 

T. Richards, 5 Rnss. 39. 70. 

(0 The King v. Croft, 3 Bam. and Aid. (v) 2 Kenyon, 478. 

171. (x) Duke of Norfolk's case, 3 Ch. Cas. 

(u) 2 Dura, and E. 371. 1, 14» 37, 52. 
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general or public inconyenience.(y) In such cases, therefore, a duty of 
a Court is, to look forward to the consequences, which may result from 
its decision. (z) Lord Redesdale, speaking of a case before him, says, — 
^< In all cases of this sort, we should look a great deal more at the con- 
sequences, as they may affect other parties, than at the parties in the 
particular cause; and it is very difficult to consider a case properly in a 
court of justice, if the particular circumstances be its sole object: we 
must look to those general rules and principles, which shall guide the 
conduct of other persons, and enable the Court to administer justice."(a) 
And, in a cause in the House of Lords, Lord Eldon observed, — ^< It is 
not sufficient to consider merely the riehts of those, who are immedi- 
ately interested in this case. . . • We are bound to look at this case, 
with a view to its effect upon the interests of all other persons.''(6) 
And in the Court of Chancery the same learned judge has said, — 
" There is one consideration, of which this Court should never lose 
sight in every decision which it makes, viz., what is to be the effect of 
its determination, not in the existing case alone, but upon subsequent 
similar cases; that a decision, founded on. misapprehension, may not be 
applied as a principle to cases of the same class, which may hereafter 
arise."(c) 

Inconveniences, that have arisen from a particular decision, have oc- 
casioned the following observations: — <<I stronely felt at the argument,^' 
says Lord Eldon in a bankruptcy case, ^< that if they, who decided Ex 
parte Crisp,(fi^) had been aware of the inconveniences, that decision 
would occasion, it would not have been so decided.'^(e) And a remark 
r *2<?«5 1 ^^ Chief Justice Abbott is, — *"I cannot help thinking, that 
I- -I if Lord Kenyon had anticipated the consequences, which 

have followed from the rule laid down by him in Lawson v. Weston,(y) 
he would have paused before he pronounced that decision."(^) 

(y) 1 Burr. 6, 6; 8 Dam. and E. 698, (c) 2 01yii&;J. 178. 

593 ; 2 Brod. and B. 506, 507, 697. (d) 1 Atk. 133. 

(z) 7 Taunt 496. (e) Buck, 10, 11. 

(o) 1 8ch. & Lef. 192. (/) 4 Bspin. 66. 

lb) 1 Dow & CL 297. (ff) 3 Barn. & Cr. 471 . 
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NOTE. See Dyer's Reports, Manuscript 
NOVELTY, new species of property, 8. 

fraudulent devices, 8. 
discoveries of public policy, 8. 
customs and manners, 9Z, 83. 
sometimes an argument against making a precedent, 156 — 160. 
Sir £. Coke's observations on inventions in derogation of the common law, 160. 
See Change. 

OFFICERS OF THE COURT OF CHANCERY, 201. 
OBITER DICTA OR OPINIONS, 37, 38, 45, 46, 48, 51. 
OPINION, common opinion of the profession of the law is aathority, 12. 

a common practice of the Courts is, not to deliver an opinion on a particular point, 

when the case does not require that opinion, 143, 144, n. (o) 
a ^neral, although not universal, practice of the Courts is, to confine their (pin- 
ion to the question, the decision of which will be a sufficient determination io 
the cause, 144, 145, 146. 
difference of opinion of judges, 103 — 106. 
judges sometimes decline to give any, 18, 228, 220. 
opink>ns and arguments of counsel, 03, 206 — ^212. 
of obtaining the opinion of another judge, or Court, 212, 230, 131. 

a civilian, 232. 
See Chancery, Courts, Dicta, Extra-judicial Opinion, Judgments, Obit«r Dicta. 
ORDER, interlocutory of the Court of Chancery, 167, 168. 
See Bankruptcy. 

PETITION. See Bankruptcy. 
PLEADERS, practice o( 62. 

See Pleadmg. 
PLEADING, is a source of proof of the law, la 

See Pleaders. 
POINT. See Question. 
POLICY, public, 53. 227. 
PORTIONS, of chUdren, 227. 

doable, 227. 
POSTPONEMENT, of delivery of judgment, 230. 

See Justice. 
POWER, of a Court, 82, n, (6) 
PRACTICE* general, 11. 

is authority, 62, 67. 

of a foreign country, 232. 

See Conveyancers, Merchants, Pleaders. 
PRECEDENTS, 112, 230. 

cause ordered to stand over, to search for, 231. 

See Cases, Chancery, Decisions, Equity, Judgments, Novelty, Rules. 
PRINCIPLE, a common ground of decision, 35. 

a fit grround of decision, 100. 

sometimes difficult to extract the principle of caw?, 100. 

See Law, Maxim. 
PUBLIC POUCY, 53, 227. 

QUESTION, limited, 140, 142. 
general, 140, 147, 148, 23a 
See Opinion. 

REASON, legal, 8, 0, 200. 

reasons of a judgment, 10— 23. 

See PrinciDle. 
RECORDS, and writs, form the law, 13. 

of adjudged cases, 06—08, 204. 

2 B 2 



] 



146 IKDBX. 

REGISTER^BOOK, 204, and tMof, n. (t), 905. 

See Chancery. 
RBGISTRAR. See Chancery, Re^trar-book. 
REPORTS, 46, and ibid, n. (/), 50. 96—111, 208—205. 

Chief Justice Treby's notes to Dyer's, 111. 
RULES, ao— 35, 227, 228, 290, 284 

exceptions to, caused by change of circunwtancee, and new customs and manners, 
32. 

See Bias, Change, Hardship, Interpretation, Maxims. 

SATISFACTIONS, double, 227. 
SCOTLAND. See Cases. 
STAR-CHAMBER. &e Cases. 
STATUTE. See Acts of Parliament 

TENANCY. See Fixtures, Jointrtenancy. 
TEXT-BOOKS, ^e Books. 
TIMEL See Justice, Postponement 
TRADE. See Fixtures, Merchants. 

UNCERTAINTY, in lawsuits, 5. 

See Equity, Law. 
USAGE, general, 11. 

of merchants, 66—71, 04, 202, 208. 

See Change, Practice. 

VALUE. See Authorities, Dicta. 

WILI^, rules for the interpretation of, 16. 

difficulty in interpreting, 196—201. 

See Interpretation, Legacies, Portions. 
WORDS. Slee Dictionaries, Glossaries^ Interpiretation. 
WRITERS, ifoe Books. 
WRITS, and records, form the law, la 

YEAR-BOOKS, 90, and ibid, n. (6) 
4i^Report& 



I TlWMlmMoltaaaiiuciviNnt 



3 6105 044 080 369 



^ 













